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THE JUDICIAL SECTION 


In this issue of the Journal is printed the report of the Committee appointed by the Executive Council 
to organize a Judicial Section of The Florida State Bar Association. 

The report in its first paragraph gives tersely the reason for the existence of such an organization. If 
the administration of justice is one of the great purposes of organized society then it is obviously the duty 
of those who are selected to preside over the tribunals established for that purpose to discharge that func- 
tion with the highest degree of efficiency possible to be attained, to the end that the legal business of the 
people may be transacted expeditiously, accurately and at a reasonable expense to the litigants and to the 
State. 

This ideal should be constantly in the minds of our judges, consciously before them in the discharge 
of their duties. It is subconsciously in the minds of the people and often shows itself in the complaints 
which are frequently heard of dilatoriness of the courts and expense of litigation and the too frequent mis- 
carriage of justice. ; 

That there are ample grounds for such criticisms the very existence of the many thousands of volumes 
of court reports and the hundreds that are being added yearly in this Country to the already endless list of 
volumes is proof enough. And when one considers that a very large percentage of the decisions and opin- 
ions contained in those volumes and therefore a very large part of the cost of their production grows 
out of the practice and procedure rules and the necessity for their construction and more often their eluci- 
dation made necessary by an insufficient study of them, we members of the bar and the judges on the 
bench are convicted of the charge that we as lawyers and courts are not functioning as we should. 

The Judicial Section will endeavor to bring together for counsel, for an interchange of ideas, for a 
better acquaintance with each other, for the upbuilding of an esprit de corps founded in a desire for bet- 
ter service, the judges of all the courts of this State who are members of the Florida Bar Association. 

It is intended that as many of them as can do so will attend the annual meeting which will take place 
at the same time and place of the annual meeting of the State Bar Association, and in the meantime contrib- 
ute whatever of service may be requested in committee work. The State Bar Association asks this service 
of our judges. It appeals to them to make this contribution of their experience, their judgment, their coun- 
sel to the end that the people of this State may secure better service in the courts and at the bar. 

This State has never had the benefit of the service of an organization of judges although the Consti- 
tution of 1885 asked for it, at least so far as the Circuit Judges are concerned, by requiring them before 
each session of the Legislature to report to the Attorney General such defects in the law as may have been 
brought to their attention and to suggest such amendments or additional legislation as they may deem 
necessary. 

Back of the organization is also the thought that it will not only bring the judges to the meeting of the 
Association but it will afford a means, an opportunity for meeting each other, becoming acquainted and 
learning by such contacts something about this great State and the people in it whom these judges by their 
oaths and by their pretentions offer to serve. 

The people are not being served in this department of our government with the highest degree of ef- 
ficiency of which we are capable. It is only necessary to enter any court room from Justice of the Peace to 
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the Supreme Court and watch the procedure or examine the records there to be convinced of the truth of 


this statement. 


Illustrations could be given in abundance but they may be omitted here. Our records furnish them 
and daily activities at the bar and at the bench afford them. 

We owe it to our State and to our profession and to ourselves individually to make this effort to im- 
prove our procedure, to expedite business, to secure accuracy, to reduce the cost of litigation to a reasonable 
expense, to maintain a high standard of character at the bar and a high standard of both character and 


ability on the bench. 


The Journal will from time to time give accounts of the activities of the Section and the Judges who 


help. 


REPORT OF THE COMMITTEE TO ESTABLISH A 
JUDICIAL SECTION 

In compliance with the action of Executive Council 
of The Florida State Bar Association at a recent meet- 
ing, advising the organization of a Judicial Section 
within the Association, we, a Committee appointed by 
the President of the Association, pursuant to such ac- 
tion to consider the advisability of forming such an 
organization within the State Bar Association, neue 
this our report: 

FIRST, The administration of justice by the gov- 
ernment through the instrumentality of the courts 
with the aid of attorneys at law is one of the great 
purposes of organized society and no government can 
realize its highest ideals which does not secure to its 
citizens adequate means for the expeditious, accurate 
and economical administration of justice according to 
rule by appropriate tribunals organized and consti- 
tuted for such purpose; 

SECOND, Such tribunals should be presided over 
by judges of good character, reasonable ability and 
energy and learned in the law and the attorneys should 
possess the same qualifications to enable them to aid 
the government in this among the greatest of all ac- 
tivities ; 

THIRD, The peace and contentment of the people 
of a State as well as their spiritual and economic de- 
velopment depend largely upon the efficient func- 
tioning of the judicial tribunals in the administration 
of justice between men, as well as upon wise laws 
for their governance; 

FOURTH, The State of Florida with its great ex- 
panse of territory, rapidly increasing population, and 
development of resources needs not only the services 
of its judicial officers in the business committed to 
their charge but their advice and counsel in all mat- 
‘ters pertaining to the administration of the laws by 
judicial tribunals to the end that the people may be 
served efficiently - economically in | all count: busi- 
ness; 

FIFTH, The Supreme Court Judges, the Circuit 
Court Judges and Judges of all Criminal Courts of 
Record, Civil Courts of Record, and County Courts, 
by reason of their duties and the great volume of bus- 


iness of which they dispose in their respective courts 
should and doubtless have acquired much informa- 
tion concerning the methods or means which may be 
considered best calculated to produce the highest de- 
gree of efficiency in judicial activities; 

SIXTH, Such information the State is of right en- 
titled to possess and it should be classified, organized 
and put into suitable form for proper consideration 
by the appropriate law making body; 

SEVENTH, The Constitution by Section 13 of Ar- 
ticle V recognizes such truth by requiring the Judges 
of the Circuit Courts to report to the Attorney Gen- 
eral before each session of the Legislature such defects 
in the laws as may have been brought to their at- 
tention and to suggest such amendments or additional 
legislation as may be deemed necessary ; 

EIGHTH, The State Bar Association desires this 
service to be performed and to that end suggests the 
formation of a Judicial Section; 

NINTH, We recommend the organization of such 
a Section and that all Judges of the Courts above 
enumerated who are members of the Florida State Bar 
Association in good standing be declared to be mem- 
bers of the Judicial Section; 

TENTH, That the Section shall hold meetings once 
each year at the same time and place that may be des- 
ignated for the meeting of the State Bar Association 
and then and there consider such matters as may be 
deemed of benefit to the State and report their action 
to the Association for such disposition as that organi- 
zation may deem proper; 

ELEVENTH, We urge that all judges of the Courts 
above enumerated make this contribution of their serv- 
ices to the State through the medium suggested and 
that they give of their influence to the accomplishment 
of such work to the end that the State which employs 
them may not be deprived through their indifference 


-of the benefits which may flow from their counsel. 


W. H. Ellis, Chairman 
Armstead Brown 
Paul D. Barns 
George Couper Gibbs 
C. E. Chillingsworth 
W. W. Wright 
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TWO RECENT CONFLICTING DECISIONS OF THE SUPREME COURT OF 
FLORIDA RELATING TO VENDOR AND VENDEE 


By CHARLES P. COOPER 
of the Jacksonville Bar. 


There seems to be a kind of ill fate that hangs 
over the law of misrepresentation and fraud in Flor- 
ida, under the influence of which the Supreme Court 
has been unable to avoid conflict and contradictions 
in its decisions from time to time or to evolve a clear 
and sustained line of decisions stating and establish- 
ing and adhering to correct and sound doctrines ap- 
plicable to that subject. 

This does not by any means refer only to the pres- 
ent court, but for many years, the court with chang- 
ing personnel has been rendering conflicting and con- 
fusing decisions upon that subject. 

Within little more than a year, however, the pres- 
ent court has (according to the reports of the de- 
cisions) rendered two decisions stating diametrically 
opposite doctrine upon the same point relative to mis- 
representation by a vendor to a vendee. 

The court has thereby not merely added a new 
contradiction in its decisions, to add to the general per- 
plexity, but has in the latter of said two decisions, it 
seems to the writer, upset certain principles of the 
established law of agency relating to the responsibil- 
ity of a principal for the acts of his agent. 

In the case of Langley vs. Irons Land & Develop- 
ment Company (December 1927), 114 So. 769, the 
court laid down certain doctrines declaring that the 
innocent misrepresentation by the vendor, which mis- 
led the vendee, would justify the rescission of a con- 
tract between them, but the same court in its recent 
opinion denying a petition for a rehearing in Mendel- 
sohn vs. Dodson (February and March 1928), So. Rep. 
Advance Sheet, Vol. 116, No. 3, while not expressly 
referring to the former case, states a doctrine directly 
contradictory thereof, and refers only to one previous 
Florida case as authority, the doctrine of which, it is 
submitted, does not support the rule stated in the case 
decided. 

In the former case in the second, third and fourth 
head notes by the court, and in the seventh headnote 
by Mr. Justice Strum, it is said: 

2. “Innocent misrepresentation of fact. Accord- 
ing to the weight of authority, misrepresentation of 
material facts, although innocently made, if acted on 
by the other party to his detriment, will constitute 
a sufficient ground for rescission and cancellation 
in equity. The real inquiry is not whether the party 
making the representation knew it to be false, but 
whether the other party believed it to be true and 
was misled by it in making the contract; and, 
whether the misrepresentation is made innocently 
or knowingly the effect is the same. It is as con- 


clusive a ground of relief in equity as a willful and 
false assertion,-for it operates as a surprise and 
imposition on the other party, and in such case 
the party must be held to his representations.” 

3. “Equity will grant relief by way of rescis- 
sion or cancellation from a contract or conveyance 
based upon a substantial misunderstanding of the 
parties as to the subject matter of the contract, 
though the mistake was entirely innocent on both 
sides and there was no fraud or misrepresentation.” 

4. “In a sale of real estate, if one party believes 
he is buying a particular piece of property while 
the other thinks he is selling another piece, there 
is-no meeting of minds so as to constitute a valid 
contract. Thus, for instance, if the purchaser, de- 
siring to inspect the property before completing the 
bargain, has a particular lot pointed out to him, 
which is satisfactory and which he supposes he is 
to acquire, but by accident or mistake he is shown 
the wrong lot, that is, a lot different from that 
which the vendor understands he is selling and 
which is described in the deed, it is a case in which 
equity may give relief on the ground of mutual 
mistake.” 

7. “When the vendor sells real estate, simply 
by the description contained on the face of the title 
papers, he is not accountable for a mistake oi fact 
resting wholly in the mind of the other party as to 
the location or boundaries. But if he undertakes to 
point out to the purchaser its location or boundaries 
and represents that a stated description covers the 
land so designated, he does so at his peril. If he 
makes a mistake, he must be accountable. When 
such a mistake prevents a meeting of the minds, 
rescission will be decreed, even though there was 
no fraudulent intent, unless the mistake resulted 
wholly from a lack of that degree of diligence on 
the part of the purchaser which would be exercised 
by a person of reasonable prudence under the same 
circumstances.” 

Those headnotes are sufficient for the present pur- 
poses. 

In that case, the bill alleged in substance that de- 
fendant had pointed out to complainant a lot as a 
certain Lot 10 in Block 35, which complainant there- 
upon contracted to purchase, but the lot pointed out 
in fact was not said lot 10, which latter lot was lo- 
cated elsewhere, much less favorably situated, etc. 

In said recent decision in Mendelsohn vs. Dodson, 
et al., in ruling against the complainant, the court, in 
conflict with its expressions just above quoted, said: 
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“The bill here does not allege that the agent mak- 
ing the representations or the defendants for whom 
he was acting, knew at the time that they were un- 
true. It is alleged that the complainant was a new- 
comer and not acquainted with conditions. But the 
bill also shows that the defendants were likewise 
non-residents and presumably they were as ignor- 
ant of local conditions as the complainant. Nor is 
there any allegation that the agent who made the 
representations was acquainted with such conditions, 
or knew such representations to be false.” (Italics 
ours). 

This statement read in connection with the further 
quotation next hereinafter set out, results in complete 
repudiation of the correct doctrine stated in the Lang- 
ley case above. 


And yet strange as it is, the court in the Langley 
case cited and quoted only a number of general text 
works upon the subject, and made no reference to 
or review of its own decisions beginning with cases as 
far back as the Fifth Florida Report. 


In view of this new conflict in the decisions of the 
‘supreme Court, as embodied in said two cases by the 
Supreme Court, an effort will be made to bring out in 
this article propositions for consideration of the Bench 
and Bar; in which exposition to save duplication of 
labor, certain parts of a recent two volume work of the 
author of this article will be used or referred to; and 
this will be done as concisely as the subject may per- 
mit. 

An interesting feature of the case of Mendelsohn 
vs. Dodson (supra) is that counsel for appellant in- 
sisted, upon petition for rehearing, that the court had 
failed to apply the doctrine of the cost of Riverside 
Investment Co. vs. Gibson. The court maintained in 


its opinion that it was applying the doctrine of that 
case, to-wit: 


“On petition for rehearing appellant insists that 
this court has overlooked or failed to apply the prin- 
ciples enunciated in Riverside Investment Co. v. Gib- 
son, 67 Fla. 130, 64 So. 439. On the contrary the af- 
firmance of the order sustaining the demurrer to 
appellant’s bill is fully warranted by that case. In 
that case, the sale was made in Polk County of cer- 
tain lots in Duval County. The agent exhibited a 
plat and represented the lots as high and dry and 
suitable for building purposes. The purchaser had 
no opportunity to examine the lots, and relied upon 
the representations made. As a matter of fact, the 
lots were low and swampy and for the most part 
covered by water. In this case, the purchaser in- 
spected the property in person. If as contended an 
inspection could not have revealed the fact that the 
property was subject to overflow during periods 
of heavy rainfall, the bill still fails to measure up to 


the principles laid down in the cited case, which 
as expressed in the first headnote is: 

‘A misrepresentation made by a vendor of real 
estate as to a material fact, knowing at the time 
that it was untrue, upon which statement the pur- 
chaser relies, is actionable.’ ”’ (Italics ours). 

As a matter of fact it seems to the writer that 
the court was not applying that principle, and it should 
not have applied it. Unfortunately, however, in not ap- 
plying that (inapplicable) principle the court applied 
another which was incorrect, as appears from many of 
the previous utterances of the same court. 

In the Riverside Investment Co. case, in the same 
court, it appears the vendor knew the misrepresenta- 
tion was false. 

In the Mendelsohn case, it was not alleged in the 
bill that the vendor knew the allegation was false. 

The absence of knowledge by vendor, of the falsity 
of the misrepresentation, the court held in the lat- 
ter case deprived the vendee of the right to a rescis- 
sion. 

It is not apparent to the writer how the ruling in 
the Riverside Investment Co. case, that rescission 
would be granted when the vendor knew the falsity, 
adjudicated and applied the doctrine that when it is 
not alleged that the vendor knew the falsity, rescission 
would not be granted. 

Yet the court in the Mendelsohn case says, denying 
that it is failing to apply the doctrine of Riverside 
Inv. Co. case: 

“On the contrary the affirmance of the order sus- 
taining the demurrer to appeilant’s bill is fully war- 
ranted by that case.” 

Possibly the court meant to say that it was not ap- 
plying the doctrine of the Riverside Inv. Co. case, be- 
cause the doctrine of that case rested upon the evist- 
ence of the knowledge of the falsity by the vendor, 
whereas the demurrer was sustained in the Mendelsohn 
case, because the existence of such knowledge of falsity 
was not alleged in the bill. 

(Note: It is interesting to observe the conflict be- 
tween the Riverside Inv. Co. case and Glass vs. Craig, 
83 Fla. 408, 91 So. 332, as to duty of vendor io in- 
spect property, the former seeming now again io have 
the court’s approval). 


It seems clear that a decision that rescission is ob- 
tainable for vendors conscious misrepresentation, does 
not constitute a ruling that rescission is not obtainable 
for unintentional misrepresentation of vendor. 

It is to be regretted, however, that the court in 
really applying a different doctrine to what was a 
different case, repudiated what it had held a little 
more than a year before in the Langley case, supra, 
and what it has held in earlier cases; doctrine which is 
harmonious with all sound authority. 

Realizing the confusion in the law as embodied in 
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the decisions of the Florida Supreme Court upon cer- 
tain legal principles applicable to misrepresentation 
and fraud, and feeling the perplexity and appreciat- 
ing the difficulties which embarrass and beset the 
practicing lawyer, the writer of this article recently 
made an effort in parts of a little two volume work, 
to present and demonstrate the actual existence of 
this confusion, to go somewhat into its sources, and 
causes, and to present authorities correctly stating the 
law in the hope of furnishing to the Bench and Bar 
material which might assist in bringing some clarity 
and certainty to the law in this state by stimulating 
thought upon these subjects. 

This work was entitled ‘“‘Certain Phases of the Law 
Relating to Vendor and Vendee and their Remedies, 
in Florida.” 

It was undertaken among other things therein to 
review and analyze the Florida decisions upon the law 
of misrepresentation and fraud and some related 
principles and certain matters of procedure, as well 
as the decisions of the Federal Supreme Court, and the 
Florida cases arising in the lower Federal Courts in 
Florida, and in considering these cases, as well as 
others, and various text books, to arrive at and dem- 
onstrate certain principles and conclusions as cor- 
rect. 

The writer attempted to show in said work on Ven- 
dors and Vendees, reviewing and analyzing all the 
Florida cases, that the Supreme Court has in various 
conflcting cases, held: 

1. Both that a vendor may and may not rely on 
the representations of vendor, without investigat- 
ing; 

2. Both that the matters of opinion or of future 
events, etc. may and that they may not be the sub- 
ject of misrepresentation, as_ the basis of legal 
remedies ; 

3. Both that matters of value and quality may 
and may not be matters of representation, as basis 
of legal remedies of a vendee or purchaser. 

4. Both that vendee must, and that he need not 
inspect land at a distance. 

And there are other conflicting doctrines. 


The author showed from a review of all the de- 
cisions of the United States Supreme Court that he 
found, and from the decisions of the highest courts 
of many States, and from able text writers, that in 
each instance above, each first proposition stated in 
paragraphs 1, 2, and 3, and the last proposition in 
paragraph 4 are the sound doctrines and that the other 
proposition stated in each thereof is not sound law. 


(For Review and analysis of the Florida decisions, 
see Vol. 1 of said work, pages 76-127; some general 
authorities, and the exposing of a common source of 
error from certain text writers. For review of de- 
cisions of U. S. Supreme Court, pages 144 to 167. For 


certain decisions of Federal Circuit Courts of Appeals, 
pages 167-168; certain decisions of Florida Fed. 
Courts and C. C. A. 5th Cir. pages 168-172.) 

Now we have first the Langley case (1927) holding 
that innocent misrepresentation justifies rescission, 
and then the Mendelsohn case (1928) holding that 
there must be knowledge of the falsity by vendor to 
justify rescission and that misrepresentation by ven- 
dor’s agent does not affect the matter. 

It is believed that one of the causes of the error 
which results in the conflicting decisions of the Florida 
Supreme Court (and some of the decisions must be 
erroneous, when there is such conflict) is in deciding 


cases upon an isolated point or principle without a 


thorough review and consideration of the entire doc- 
trines of the particular branch of the law involved, 
together with closely related and touching and overlap- 
ping doctrines, to harmonize the ruling with all these 
principles. The matter is considered too much as an 
individual principle or question, and other closely re- 
lated principles arising both out of substantive and 
procedural law are lost sight of. 

In this connection, the author hereof said in his 
said work, in part, at pages 79-81 and 127-128: 

“In considering the cases above, and those now 
to be referred to, the following principles must be 
kept in view: 

“That (as the writer understands the correct 
doctrine to be) the principal distinction between 
the views of the equity courts and the law courts. 
as to misrepresentation or concealment as fraud, 
is that at law, if a vendor is acting in good faith, 
believing that he is stating, or not concealing, the 
truth, and has reasonable basis for his belief, he is 
not liable for damages in deceit (assuming he did 
not act recklessly) ; yet in equity, under the same 
circumstances the Court might rescind the contract, 
and would refuse its enforcement, and probably the 
matter would be available in equitable pleas, at law. 

“Even in equity, however, damages for deceit 
would not be allowed under the above circumstances. 

“Therefore, in considering the cases hereinabove, 
and hereinafter, we must examine them, to see 
whether the case is at law or in equity, and whether 
or not damages for deceit are being sought; because 
‘actionable fraud,’ for the purpose of damages, re- 
quires the presence of the element of moral tur- 
pitude in knowingly false representations, or reck- 
lessly false representations; or where it is the duty 
of the party making the representations to know the 
truth; whereas ‘fraud’ in equity, does not require 
that element, the mere falsity of the representation, 
or the representation becoming false, frequently be- 
ing sufficient. 


“Another matter to be borne in mind in exam- 
ining the cases, is the question of whether or not 
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there is present in the particular case being exam- 
ined the element of the contract or instrument be- 
ing under seal. 

“In States where statutes have not altered the 
common law, the rule is that failure of consideration 
or fraud in the consideration for a sealed instru- 
ment may not be raised in a court of law to set aside 
or avoid the obligation, particularly where there 
has been part execution of a contract. 

“Fraud in the execution of the instrument, as 
where the wrong paper was signed, or the paper 
was misread, or some other fraudulent scheme was 
used in connection with the very execution, could 
be raised in a Court of Law. 

“Fraud, however, in the consideration, or fail- 
ure of consideration, could be raised only in equity. 

“See Olston v. Oregon Water Power & R. Co., 
and cases therein cited, and note (Oregon), 20 L. R. 
A. (New Series), 915.” 

“See also 13 Corpus Juris, 396, discussing the 
above matter, where it is stated that even at com- 
mon law the amount of plaintiff’s recovery may be 
reduced on account of fraud. 

“There seems to be a distinction, however, be- 
tween bringing an action for fraud and deceit, ac- 
cording to some courts, in the consideration for 
an instrument under seal, and in setting aside or 
rescinding the contract for fraud in an action at 
law, according to 27 Corpus Juris, 16. 

“As far as the writer hereof has observed, the 
above matters have not been alluded to or discussed 
in the Florida decisions above set forth. 

“In Florida, however, another matter is to be 
considered, and that is the statute permitting pleas 
on equitable grounds in actions at law, which would 
apparently obviate the common law rule where the 
defense is made in that character of plea in a 
common law case.” Pages 79-81. 

(Note: This would not, however, cover affirma- 
tive relief.) 

“DISTINCTIONS IN EQUITY 

“In equity there is a distinction between exe- 
cuted and executory contracts with reference to 
rescission for fraud or misrepresentation. 

“It seers that it is generally held that actual 
fraud is necessary to support a rescission of an exe- 
cuted contract; while ‘legal fraud’ may suffice as 
a basis for rescission of an executory contract. 

“But it must be remembered that actual fraud 
does not necessarily mean the vendor must know 
his representations are false. 

“The Florida Supreme Court has recognized the 
distinction, in equity proceedings, between executed 
and executory contracts, in several cases of differ- 
ent kinds. 

“Where a vendor agrees to make good title to 


vendee, who takes his deed with warranty, and is 
in undisturbed possession, he cannot obtain rescis- 
sion in equity for defect in title, but in the absence 
of fraud of vendor, he must rely on his covenants 
at law. 

“But where he is in possession under a mere 
agreement to convey, and vendor cannot make good 
title, he may rescind in equity, enjoin collection of 
balance of purchase price, and recover what he has 
paid, in the same suit. 

“But even, as to an executed contract, where 
conveyance has been made, the court will grant 
rescission for defective title, where there is fraud 
or insolvency, making it impossible for vendor to 
make the title good. 

(1850) Hunter vs. Bradford, Administrator, 13 
Fla. 269. : 

“Some instructive distinctions will be found in 
this case, as to executory and executed contracts.” 

Vol. 1, Pages 127, 128, said work of the author. 

There is not space here to cite and discuss author- 
ities as to the above fundamentals and distinctions. 

As to when rescission will be granted even as to 

an executed contract, under certain circumstances, 
for failure of title conveyed by warranty deed, and 
distinctions between rescission and actions on the cov- 
enants, see Vol. 2, pages 222-240 of said work of the 
author. 

The Supreme Court of Florida and the Supreme 
Court of the United States and many weighty author- 
ities have stated that a misrepresentation honestly 
made nevertheless entitles the other to rescission. 

It is shown in Vol. 1, page 83 of said work of the 
author, that it was held in Ladd vs. Chaires (which 
is there analyzed), as follows: 

“Misrepresentation in a material point inno- 
cently made, will vitiate a contract, and be ground of 
setting it aside, or giving compensatitn to the extent 
of the mistake.” 

Ladd v. Chaires, 5 Fla. 395. 


Reference to the work of the author will show 
at page 150 a discussion of a case in which Mr. Chief 
Justice Marshall rendered the opinion. The author 
then said in part: 


“A misrepresentation was alleged, that the lands 
were stated to vendee to lie on one branch of the 
river, whereas they lay on another. The misrepre- 
sentation apparently was innocently made. As to 
the innocence of the representation the court said: 


‘* * * The court does not conceive that the fact 
will amount to a legal justification of the person 
who has made the misrepresentation. He who sells 
property on a description given by himself is bound 
to make good that description; and if it be untrue _ 
in- a material point, although the variance be oc- - 
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casioned by a mistake, he must still remain liable for 
that variance.” 

3 Cranch 270; 2 L. Ed. 436, 440. 

and in the same work, it is said in Vol. I, at pages 
155-156: 

“The court cited with approval the case of Ful- 
ton’s Executors v.° Roosevelt, 5 Johns. Ch. Rep. 
174, in which a party represented that he had dis- 
covered a valuable coal mine in a certain tract of 
land which he conveyed to vendee for a certain 
price, and vendee agreeing to pay him $1000.00 an- 
nually for twenty years, the annuity ceasing if the 
mine did not produce a certain amount. It devel- 
oped there was no coal mine on the land, but there 
was coal in the adjoining navigable river which 
could not be practically mined. The court stated 
that the contract was based on misrepresentation, 
and whether intentional or not the vendee was en- 
titled to relief. 

Nothing appears with reference to the vendee 
being obliged to inspect the property. The United 
States Supreme Court goes on to say in Smith v. 
Richards, supra: 

‘The principles of these cases we considered 
founded in sound morals and law. * * * The party 
selling property must be presumed to know whether 
the representation which he makes of it is true or 
false. If he knows it to be false, that is fraud of the 
most positive kind; but if he does not know it, then 
it can only be from gross negligence; and in contem- 
plation of a court of equity, representation founded 
on mistake resulting from such negligence, is fraud. 

* * * The purchaser confides in it, upon the as- 
sumption that the owner knows his own property, 
and truly represents it; and as was well argued in 
the case in Cranch (above referred to) it is imma- 


terial to the purchaser whether the misrepresenta- . 


tion proceeded from mistake or fraud. The injury 

to him is the same, whatever may have been the mo- 

tives of the seller’.” 

10 L. Ed. 48. 

(Note: Compare the above statement with that 
in the Mendelsohn case.) 

A case particularly apt for comparison with the 
Mendelsohn case is Boyce’s Executors vs. Grunby, 3 
Peters, 210; 7 L. Ed. 657, 658, discussed in said work 
of the writer, Vol. 1, pages 152-153. In said work it is 
said, in part: 

“A case which was decided in 1830 upon a bill 
in chancery to enjoin a judgment at law for pur- 
chase price of land and to rescind the contract for 
purchase, is Boyce’s Executors v. Grunby. The de- 
cision of this case was participated in by Chief 
Justice Marshall and Mr. Justice Joseph Story, who 
were at that time members of the Court. Mr. Jus- 
tice Johnson wrote the opinion. One misrepresenta- 


tion charged was that the 265 acres embraced in 
an island in the river were not subject to inunda- 
tion, except as to a very small portion, as to which 
such overflow could be easily prevented. 

“It was claimed on behalf of the vendor that 
prevented by a levee at a small expense. The name 
when vendor spoke of the island’s overflowing he 
accompanied it with the assertion that it could be 
of the vendor in the case was Boyce, and the name 
of one witness was Poindexter. 

“With reference to said assertion about the levee 
the court said: 

‘This may well be confined to the representa- 
tions received from Boyce, and does not necessar- 
ily imply a knowledge of its being subject to a gen- 
eral inundation. Nor was the information receiv- 
ed from Mr. Poindexter on this subject of such 
a full and decided character as to amount to a 

“communication of knowledge. Jt is said that it 
ought to have put him on inquiry; but he was in 
possession of Mr. Boyce’s positive assurances to 
the contrary, and had a right to rely upon that as- 
surance without inquiry’.” 

“It will be seen from the above quotation that 
even though the vendee had some knowledge of the 
fact that the land was subject to some inundation 
when he purchased, yet having the positive repre- 
sentations of the vendor, Boyce, that the land was 
not subject to inundation, except a small imma- 
terial portion, that he had the right to rely thereon, 
and the fact that he did so and did not inquire fur- 
ther did not defeat his equities, and could not be 
relied on by the vendor, Boyce, as a defense.” 

Another case for apt comparison where there 
was danger of inundation or cutting of land by a 
river at certain seasons (not an apparent danger at 
the time the land was inspected) and the vendor 
stated there was no such danger, is Nobles vs. Ren- 
ner (Iowa) 159 N. W. 211. 

The Langley case is clearly supported by, and the 


Mendelsohn case is in conflict with, the doctrine next 
quoted. 


It is stated in Story’s Equity Jurisprudence, Vol- 


ume 1, Sections 193-193-A, as follows: 


“193. Whether the party, thus misrepresenting 
a material fact, knew it to be false, or made the 
assertion without knowing whether it were true or 
false, is wholly immaterial; for the affirmation of 
what one does not know or believe to be true is 
equally, in morals and law, as unjustifiable as the 
affirmation of what is known to be positively false. 
And even if the party innocently misrepresents a 
material fact by mistake, it is equally conclusive, for 
it operates as a surprise and imposition upon the 
other party. 


“193 a. The same general principles apply, 
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whether the fraud was perpetrated by the party di- 
rectly interested, or by an agent, if the act in which 
the fraud was committed be adopted by the prin- 
cipal. If the latter persists in taking the bene- 
fit of his agent’s fraud, it is immaterial whether 
the fraud was originally concocted by the princi- 

pal or by the agent; the principal will be held im- 

plicated to the fullest extent, if he adopts the acts 

of his agent.” 

Courts have frequently fallen into the error of 
testing a party’s rights in suits for rescission by 
whether or not there was “actionable fraud.” 

The use of this term in equity suits is very likely 
to result in unsound decisions. 

The Supreme Court of Florida has so used it, and 
still does so. 

We find that court in the Riverside Investment 
Co. case (supra), an equity suit, “a misrepresentation 
made by a vendor *** is actionable,” and the court 
in the Mendelsohn (supra) case quotes that statement 
from said former case, and says the bill does not 
come up to that test. 

Now “actionable fraud” is what is defined in 
Wheeler vs. Barrs (infra) (an action at law for de- 
ceit), and the court calls attention to the distinction 
between that and fraud in equity in Watson vs. Jones, 
hereinafter quoted. “Actionable fraud” is always 
fraud in equity; but there are many kinds of mis- 
representation, which are not actionable, but against 
which equity gives relief. 

The terms ‘actionable fraud” or “actionable mis- 
representations” refer to cases at law for deceit. 

They have no place in suits for equity, for differ- 
ent principles prevail. 

In Williams vs. McFadden (Fla.) discussed in Vol. 
1 of the author’s work, pages 90, 93, it is said in the 
seventh headnote: 

“7. If the representations made by the vendor, 
though false, were believed to be true by such ven- 
dor, he cannot be held responsible in this form of 
action.” 

The statement is limited to “this form of action,’ 
which was at law for deceit. 

The court in Wheeler vs. Barrs, discussed in said 
work (Vol. 1, pages 97-100) lays down the rule. 

“The knowledge, by the maker of the represen- 
tation, of its falsity, or, in technical phrase, the sci- 
enter, can be established by either one of the three 
following phases of proof: (1) That the represen- 
tation was made with actual knowledge of the fal- 
sity; (2) without knowledge either of its truth or 
falsity; (3) under circumstances in which the per- 
son making it ought to have known, if he did not 
know of its falsity.” 

Now the above rule is at law. 


Yet in the Mendelsohn case the same court now 


states that in equity, where fraud is, and should be, 
more readily reached and relieved against, that the 
bill must state the vendor knew his misrepresentation 
was false, else there is no relief. 

The Supreme Court in the course of its discussion 
had correctly said (obiter) in Watson vs. Jones, an 
action of deceit: 

“* * * the distinction between fraud and war- 
ranty, between deceit and honest mistake, should 
not be lost sight of, nor should the action for de- 
ceit be confounded with other actions at law or 
in equity in which no proof of scienter is requir- 
ed. * 

The above case which reiterated the doctrine of 
Wheeler v. Barrs, supra, is analyzed and discussed 
in said work, Volume 1, pages 100-103. In Allen vs. 
United Zinc Co. the Supreme Court states: 

“To constitute fraud, a misrepresentation must 
be of a specific material fact that is untrue and 
known to be so, and stated for the purpose of in- 
ducing another to act, upon which statement the 
other relies in acting to his injury. See Heathcote 
v. Fairbanks, 60 Fla. 97, 53 South. 950; 2 Pom. 
Eq. par. 876.” 

This was an action at law for deceit. It will be 
seen that the statement of the rule is not correct 
either at law or in equity unless understood with cer- 
tain implied qualifications as shown by the previous 
decisions of the same court and by many other au- 
thorities. 

The foregoing citation in Allen vs. United Zine 
Company, of 2 Pomeroy’s Equity, paragraph 876, is 
somewhat misleading, as it might give the impression 
that Pomeroy was referring to “fraud in equity’; 
whereas he is referring to ‘actual fraud’’ where moral 
turpitude is involved; but even as to that, the “knowl- 
edge” of the falsity required need not be actual knowl- 
edge, but actual knowledge is imputed to a party mak- 
ing an untrue statement but not having any belief 
that it is true, or to a party making such statement 
with no knowledge upon the subject, and no reason- 
able ground to believe it true. 

See 2 Pomeroy Equity, paragraph 884. 

Then Mr. Pomeroy goes on in paragraph 885 and 
shows: 

“It is fully settled by the ablest courts, English 
and American, that there may be actual fraud— 
not merely constructive fraud—in equity, without 
any feature or incident of moral culpability; that 
the actual fraud consisted of misrepresentation is 
not necessarily immoral. A person making an un- 
true statement, without knowing or believing it to 
be untrue, and without any intent to deceive may 
be chargeable with actual fraud in equity * * *” 


The cases in the note to said text support and 
illustrate the matters stated in the discussion. See 
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similar cases collected in Kent’s Commentaries, Vol. 
Il, star page 487, note (b) and star page 490, note 
1. 
Mr. Pomeroy in paragraph 887, goes on and says: 
“In other words it is settled in equity by an 
overwhelming array of authority that where a per- 
son makes a statement of fact, which is actually 
untrue, and he has at the time, no knowledge what- 
ever of the matter, he is chargeable with fraud, 
and his claim to have believed in the truth of his 
statement cannot be regarded as at all material.” 

And he goes on in paragraph 888 to state that 
even where the person upon reasonable grounds be- 
lieved a statement to be true, which it was not, 

“and the truth is afterwards discovered by the 
person who has innocently made the incorrect rep- 
resentation, if he then suffers the other party to 
continue in error, and to act on the belief that no 
mistake has been made, this, from the time of 
the discovery, becomes in equity a fraudulent rep- 
resentation, even though it was not so originally.” 

The doctrine of Watson vs. Jones (supra) was fol- 
lowed and that case cited by the Circuit Court of 
Appeals (Fifth Circuit) affirming a decision of Call, 
District Judge, in Nocatee Fruit Co. v. Fosgate, 3 
Fed. (2d) 250, 253, an action of deceit for misrep- 
resentation recklessly and without knowledge made 
by a vendor, as to the acreage of land; the court hold- 
ing that the vendor was liable at law. 

See discussion of this case, pages 168-170 Vol. I of 
said work. 

That court cited also Boyce’s Executors vs. Gun- 
by, 3 Peters 210 (supra). 

If it is permissible to obtain rescission or cancel- 
lation in equity because of mere mistake of one party 
to a transaction, through some accident or oversight 
not caused by the misrepresentation or act of the 
other party, upon what ground can it be said that no 
equitable relief is permissible where that party is 
led into a mistake by the other party’s honest misrep- 
resentation or his reckless misrepresentation. 

See Moffett, Hodgkins & Clark vs. City of 
Rochester, (U. S.) 44 L. Ed. page 1108. 

Mistake even caused by a complainant’s own neg- 
ligence or lack of ordinary diligence, is frequently 
relieved against in equity, unless a positive duty is 
violated. 

Pomeroy’s Equity, paragraph 856, Vol. 2. 


Conflicting with some of its own other decisions, 
including the Langley case, the Supreme Court of 
Florida totally disregarded the rule stated in Pomeroy 
and other authorities (supra) in such cases as Glass 


vs. Craig, 83 Fla. 408, 91 So. 332; Hart vs. Marbury, 


82 Fla. 317; 90 So. 173; Smith vs. Hollingsworth 96 
So. 394, which cases are reviewed by the auther here- 
of in his said work, Vol. 1, pages 82-126. 


The Supreme Court of Florida had previously held 
in Crosby vs. Andrews, 61 Fla. 554, 547, as follows: 

“A deed of conveyance may be rescinded or can- 
celed for a negligent mistake of fact that is unilater- 
al where the negligence is not a breach of legal duty 
and the mistake is material and made under circum- 
stances that render it inequitable for the other party 
to have the benefit thereof even though he did not 
by commission or omission contribute to the mis- 
take, and the parties were dealing at arms length 
and on equal footing. See 2 Pomeroy’s Eq. Jur. sec- 
tion 856; Calverly v. Williams, 1 Vesey Jr. 210; 
Benesh. v. Travelers’ Ins. Co., 14 N. D. 39, 103 N. 
W. Rep. 405; Brown v. Lamphear, 35 Vt. 252; Gar- 
rard v. Frankel, 30 Beav. 445; 6 Current Law 679. 
See also notes to Steinmeyer v. Schroeppel, 117 Am. 
St. Rep. 224.” 

THE MATTER OF THE PRINCIPAL’S RESPON- 
SIBILITY FOR THE MISREPRESENTATION OF 

THE AGENT. 

The Supreme Court of Florida itself in West Flor- 
ida Land Company vs. Studebaker, 37 Fla. 28, 34, had 
said: 

“Principals, whether individuals or corporations, 
are, as a rule, although not criminaliter, yet civiliter, 
liable to third parties for the fraud and deceit of 
their agents when committed in the course of their 
principal’s business. Wheeler vs. Barrs, 33 Fla. 696, 
15 South. Rep. 584; 1 Am. & Eng. Ency. of Law, 
p. 417, and authorities cited in note.” 

In that case a corporation and its agent were in- 
volved but in the case of Wheeler vs. Barrs, there- 
in cited, individuals and their agent were involved. 

The same doctrine is shown stated in the quota- 
tion from Story’s Equity, set out near the commence- 
ment of this article. 

The rule upon this subject, supported by a great 
number of decisions which seem to be unanimous upon 
the subject, is stated in 2 Corpus Juris, 856, 857, where 
the two Florida decisions above mentioned are cited. 
The rule in the text is as follows: 

“Where an agent, in negotiating a transaction 
or making a contract on behalf of his principal, 
makes representations, declarations, and admissions 
in connection therewith respecting the subject mat- 
ter, they will be binding on the principal, where 
they are made at the time and as a part of the 
transaction, and although they are false and fraud- 
ulent, made without the principal’s knowledge, and 
constitute a breach of trust against the principal, 
and this rule is particularly applicable where the 
principal has knowledge of or participates in the 
representations.” 


In a note in said 2 Corpus Juris, page 857, it 
is said: 


“(f) Rescission of contract—(1) One who is 
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induced by fraudulent representations of an agent 
within the scope of his authority to enter into a 
contract for the purchase of land with such agent’s 
principal may reseind on discovering the fraud. 
Pitcher v. Webber, 103 Me. 101, 68 A. 593; Ballard 
v. Lyon, 114 Minn. 264, 131 N. W. 320, 38 L. R. A. 
(N. S.) 301. (2) A principal cannot enforce a con- 
tract against a party induced to sign it by his agent’s 
representations as to the character of the instru- 
ment, although such representations were not auth- 
orized by the principal. Dunston Lith Co. v. Borgo, 
84 N. J. L. 623; 87 A. 334. 
* * * 

“‘(a) Where an agent is employed to sell certain 
land, the principal is responsible for his false repre- 
sentations as to the land, although the agent is not 
authorized to make them, and although the principal 
has no knowledge of them until after the sale is com- 
pleted. Wolfe v. Pugh, 101 Ind. 293; Haskell vs. 
Starbird, 152 Mass. 117, 25 N. E. 14, 23 Am. SR 809; 
Crump v. U. S. Mining Co., 7 Gratt. (48 Va.) 352, 
56 Am. D 116; Law v. Grant, 37 Wis. 548.” 

As to the principal’s responsibility for the agent’s 
misrepresentation, and the third party’s remedies, 
including Rescission, see to the same effect Mechem on 
Agency, Secs. 743-744. 

The bill of complaint is not set out verbatim in 
the report of said case of Mendelsohn vs. Dodson, and 
we lack the advantage of reading it. 

The fact stated in the opinion, however, that the 
bill showed that the defendants were non-residents, 
does not necessarily warrant the conclusion by the 
court, that “presumably they were as ignorant of lo- 
cal conditions as the complainant.” They may have 
known all about the land. 

As shown by the authorities above, including the 
Supreme Court of the United States (by Marshall, C. 
J.), the vendee may presume the vendor knows what 


he represents, to be true about his land. The vendor 
asserts it as a fact to be believed and acted upon. 

Under the law of agency if the representation 
comes through the agent, the situation is unchanged. 

In said case the absence of an allegation that the 
agent was acquainted with the conditions, or that he 
knew his representations were false, is immaterial, 
although the court makes that the test. 

The agent selling the property was within the scope 
of his employment as agent in describing the drainage 
of the land, etc., and the vendee was entitled to be- 
lieve his statements in which event they bound the 
principal. 

The opinion does not say that the bill shows the 
agent was a non-resident and knew nothing about the 
land; nor that it showed the agent did not know his 
representations were false. But even in those events, 
as the authorities show, representations with no 
knowledge upon the subject are fraudulent. The ven- 
dee may have believed the agent knew all about the 
land. He had a right to assume his representation was 
true. 

Of course, if the vendee knew that neither principal 
or agent knew anything about the land, that would 
be another matter; there would be no deception ac- 
complished. 

But that is not the case, nor the basis of the opin- 
ion. 

It appears to the writer that there is clearly no 
legal distinction between the misrepresentation in the 
Langley case, as to the location of the property, and 
that in the Mendelsohn case, as to the land not being 
subject to overflow from heavy rains. 

It seems manifest that the two cases are in con- 
flict, and that the former is correct, the former being 
amply supported by authority, and the latter being 
in conflict therewith, and in conflict with the court’s 
own previous statement of the law. 
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SOME LIMITATIONS TO SUMMARY JURISDICTION IN BANKRUPTCY 


By Wm. Allen Whitfield, Member Bradenton Bar. 


Justification for discussing a question of bank- 
ruptcy law, if necessary, may be found in the large 
increase in bankruptcies attending the post “boom” 
period in Florida. An examination of many opinions 
in bankruptcy cases leads the writer to believe that 
much unnecessary confusion has been injected into 
one phase of bankruptcy litigation by the failure on 
the part of the courts to adequately define certain 
terms in constant use by them. 

The specific situation criticized arises where a 
trustee in bankruptcy seeks by summary proceedings 
before the Referee to reach and obtain possession of 
property alleged to belong to the bankrupt when said 
property is in the possession of a third person.' As- 
suming the third person refuses to submit his claim 
to the Referee for adjudication, the simple question 
arises: How far may the Referee, sitting as a court 
of bankruptcy, go in summary proceedings before 
him, in adjudicating the rights to the property of the 
trustee in bankruptcy and the third party.” 

The general approach to the question is settled be- 
yond dispute. The referee may in any case go behind 
the mere assertion of a claim by a third person to the 
property when also claimed by the trustee.* In an ex- 
amination of the claims of the third person and the 
trustee, two situations may be presented: (a) where 
the claim arose after the date of the filing of the 
petition in bankruptcy; (b) where the claim arose be- 
fore the filing of the petition. Cases in class (a) 
uniformly hold that the third person in any case is 
not an adverse claimant and the Referee may exercise 
summary jurisdiction to compel a surrender of the 
property to the trustee.* In class (b) cases the courts 
limit the Referee’s inquiry to whether the third per- 
son’s claim is “adverse” and more than “merely col- 
orable.’”® If the Referee finds the claim is both adverse 
and more than colorable he must dismiss the summary 
proceeding and remand the trustee to a plenary suit 
in a court of competent jurisdiction.°® 


(3) In re Silverman, 299 F. 959 (D. C. N. Y.-1924); Col- 
lier on Bankruptcy (12 ed.) P. 530, note 75. 


What is meant by ‘‘adverse’’? If a claim of a third 
person is made in his own right and behalf not as 
agent, bailee or constructive trustee under the bank- 
rupt, it is adverse.’ That is, the adverseness of a claim 
is a matter of law determined from the relation of the 
parties as it appears on the face of the contesting 
claims. 

A finding that an adverse claim asserted by a 
third person is “merely colorable’” does not neces- 
sarily imply that the claim is asserted in bad faith and 


with a fraudulent intent. To reach a conclusion that 
an adverse claim is “merely colorable” the Referee 
must make an inquiry into whether there is any evi- 
dence at all supporting the third person’s claim. If 
so, how strong must the evidence be to establish that 
the claim is more than “merely colorable”’ ? 

Two possible rules suggest themselves: 

I. If the Referee, after examining all the evidence 
offered by the trustee and the claimant, finds the 
facts to be such that no reasonable man could find 
the facts to be in accord with the claimant’s conten- 
tion, then the Referee may properly exercise sum- 
mary jurisdiction to order possession of the property 
to be turned over to the trustee in bankruptcy. That 
is, the test of whether summary jurisdiction may be 
exercised by the Referee is the same as whether the 
trial judge in a court of law may direct a verdict 
against suitors there. 

II. If the Referee, after examining all the claim- 
ant’s evidence alone, decides there is no sufficient basis 
on which a claim to the property might be predicated, 
then he may properly act summarily. 


(1) The same problem may also arise where the trustee 
has obtained possession under a “turn-over” order of the Referee 
and then the third person originally in posession seeks a re- 
turn of the property by filing a petition with the referee. See 
In re Petronio, 220 F. 269 (C. C. A., 7th-1914). 

(2) The question arises under Sec. 23(a) and (b) of the 
Bankruptcy Act of 1898, as amended. 

(4) Mound City Mines Co. v. Hawthorne, 173 F. 882 (C. 
C. A., 8th-1909); See Babbit v. Dutcher, 216 U. S. 102, 54 L. 
ed. 402 (1910). 

(5) In re Goldstein, 216 F. 887 (C. C. A., 7th-1914); See 
Mueller v. Nugent, 184 U. S. 1, 46 L. ed. 405 (1902) where Chief 
Justice Fuller said: “ .. . the bankruptcy court had the 
power to ascertain whether any basis for such a claim actually 
existed at the time of the filing of the petition. The court 


’ would have been bound to enter upon that inquiry, and in so 


doing would have undoubtedly acted wilthin its jurisdiction, 
while its conclusion might have been that an adverse claim, 
not merely colorable, but real even though fraudulent and 
voidable, existed in fact, and so that it must decline to finally 
adjudicate on the merits.” 

(6) In re Huntington Woodworkers, Inc., 115 F. (2d) 
876 (D. C. N. Y.-1926); In re Farrow, 18 F. (2d) 261 (D. C. 
Mass.-1926). 

- (7) Inre F. M. & S. Carlisle, 199 F. 612 (D. C. N. C.-1912); 
Jaquith v. Rowley, 188 U. S. 620, 47 L. ed. 620, 9 Am. B. R. 
625, 23 Sup. Ct. Rep. 369 (1903). 

(8) Harrison v. Chamberlain, 271 U. S. 191, 70 L. ed. 
897, 46 Sup. Ct. Rep. 467 (1926). Language supporting a con- 
trary inference found in May v. Henderson, 268 U. S. 111, 69 L. 
ed. 870, 45 Sup. Ct. Rep. 456 (1925) and In re Mimms & 
Parham, 193 F. 276 (D. C. Ky.-1912) must be considered ill 
chosen and limited by the first decision above cited 
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The difference is one of degree and the cases 
are in hopeless confusion. Thus, In re Yorkville Coal 
Co., 211 F. 619 (C. C. A., 2nd-1914) we find the first 
view expressed :° 

“The purpose of the preliminary investigation is 
to find out whether there are any facts which might 
form a basis for an adverse claim, so as to send it 


to trial in a plenary suit .... The bankruptcy court - 


in a summary proceeding may inquire whether a claim 
is not merely asserted (colorable) but whether there 
are facts which, if true, would be the basis for a legal 
claim.” 

The second rule above stated is illustrated by the 
following language from In re Shea, 211 F. 365 (D. 
C. Ky.-1914) : 3° 

“Remembering, first, that we are not to deter- 
mine in this proceeding, the merits of her claim to 
ownership, except to the extent that on her own 
showing it is not maintainable, and, second, that oth- 
erwise we are only to decide as to the good faith 
of her adverse claim and not upon the merits of 
a controversy in respect thereto to be determined in 
a plenary suit... .” 

A review of the cases would not be profitable be- 
cause the language used by the courts is ambiguous 
and the questions here raised are discussed only in- 
ferentially. If one is inclined to be suspicious of the 
rulings and exercise of power by Referees in summary 
proceedings,'' because of the informality of the pro- 
ceedings, Rule II would be best. However, such a 
rule greatly narrows the powers of the Referee in 
summary proceedings and tends to foster useless suits, 
for many cases may and do arise where the claim- 
ant’s evidence or sworn affidavits offered by him 
may seem to establish a good case but when all the 
evidence is in, no reasonable man could find for 
claimant. To require the formality of a plenary suit 
where a directed verdict for the trustee is proper 
would be to require the institution of a useless suit 
—the result would be the same, at least in theory, 
whether before the trial judge or before the Referee. 
Further, the United States Supreme Court has re- 
cently indicated that Rule II was unsound by refus- 
ing to accept it as expressed in the lower court de- 
cision.!* 

Rule I seems a sound statement of what the law 
should be and is supported inferentially by about half 
the cases. It does not involve any denial of a consti- 
tutional right to trial of the title to property before 
a jury." It is analagous to the rule already in force 
for the guidance of federal judges in directing ver- 
dicts in law cases,'* and the adoption of such a test 
would tend to promote uniformity in rulings on ap- 
peals from referees because district judges and judges 
of the circuit courts of appeal are already familiar 
with it. It is believed that most of the Referees in 


actual practice, but perhaps unwittingly, adopt Rule 
I. That the test of the Referee’s power is never ac- 
curately expressed is the cause of much of the wrong- 
ful exercise of power by Referees. Referees frequently 
assume power to hear the case and determine the 
contesting claims on their merits. In so doing they are 
trespassing on the legitimate functions of the jury 
and are also depriving claimants in bankruptcy of 
their constitutional right to have their title to prop- 
erty tried before a jury. It is to be noted that Rule I 
does not authorize Referees to disregard sworn tes- 
timony of witnesses on the ground it is false, nor to 
determine whether a claim is fraudulent, nor may 
they legitimately decide any substantial conflict of 
testimony offered or of inferences to be drawn from 
such evidence. Where there is a conflict, the Referee 
should dismiss the summary proceeding and _ leave 


(9) See in general accord with the above, Harrison v. 
Chamberlain, supra note 2. 

(10) Accord In re Goldstein, 216 F. 887 (C. C. A., 7th- 
1914); In re Flynn, 300 F. 693 (C. C. A., 1st-1924.) 

(11) That there exists much real injustice through wrong- 
ful exercise of summary jurisdiction by Referees in many 
cases and that the appellate courts have difficulty in proper- 
ly limiting the scope of summary proceedings is shown by 
the frequency with which the courts have considered the ques- 
tion and by the following quotation from In re Shea, supra 

. .. “testimony which seems to have been considered by the 
Referee as bearing on the merits of the controversy rather 
than on the question of the adverse character of the claim 
of Mrs. Shea. The latter, however, is the dominant consider- 
ation, applicable to the very narrow question now involved, 
but to which we find it somewhat difficult to get the referees 
‘to limit themselves.” 


(12) Harrison v. Chamberlain, cited note 8 supra, affirm- 
ing on different reasoning the lower court’s decision, 298 F. 
926 (C. C. A., 8th-1924). The Supreme Court comes close to 
adopting Rule I above stated. Mr. Justice Sanford said an 
adverse claim was more than merely colorable “when the 
claimant’s contention ‘discloses a contested matter of right, in- 
volving some fair doubt and reasonable room for contro- 
versy’... . in matter either of fact or law; and is not to 
be held merely colorable unless the preliminary inquiry shows 
that it is so unsubstantial and obviously insufficient, either 
in fact or law, as to be plainly without color or merit, and a 
mere pretense ... .” 


Where the’ evidence is in dispute and such that if the 
case was being tried at law a directed verdict would be 
improper yet the law applicable to the case is reasonably in 
doubt, it would seem that the claim is more than colorable and 
therefore a plenary suit is necessary under the above quota- 
tion from the United States Supreme Court. The writer doubts 
if such a further limitation is really meant to be laid down 
by the court. It is believed that in substance the investigation 
as to whether a claim is merely colorable is one as to facts 
principally. Further, the inquiry as to whether the claim is 
“adverse” is almost always a question of law and it has never 
been doubted that the Referee has jurisdiction in a summary 
proceeding to rule on this question of law, no matter how greatly 
disputed or reasonably in doubt. 


(13) 26 R. C. L. 1066. (14) Benefield v. Wood Bros. Const. 
Co., 15 F. (2d) 371 (C. C. A., 5th-1927). 
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the trustee to bring a plenary action in a proper 
court. 

We need a holding of the Supreme Court embody- 
ing a workable interpretation of “adverse” as mean- 
ing an assertion of a claim to property in opposition 
to that of the bankrupt or his trustee, and “not 


merely colorable” as meaning that from the evidence 
offered to the Referee by both trustee and claim- 
ant a reasonable man might find in favor of the 
trustee or the claimant. Certainly the present con- 
fused opinions and contradictory results need clarifi- 
cation. 


The 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Samuel Ward, 
Appellant, 
vs. Polk County. 


Kate Tilge Ward, 


Appellee. 
PER CURIAM. 


In this case the appeal was from a final decree. 
The parties were husband and wife. The wife prior 
to the institution of the suit having by order of the 
Circuit Court of Polk County, Florida, been adjudi- 
cated a free dealer. After the final decree was entered 
a stipulation was made and entered into between 
Samuel Ward, party of the first part, and Kate Tilge 
Ward, party of the second part, wherein and where- 
by among other things it was stipulated, ““Whereas, the 
said party of the first part in consideration of settle- 
ment of their rights in and by this agreement set 
forth, has agreed not to appeal to the Supreme Court 
of the State of Florida from said final decree herein- 
before mentioned and it is the desire of the parties to 
terminate their litigation at this time and to make and 
enforce the settlement in and by this instrument agreed 
upon.” 

The final decree referred to in this stipulation is 
shown to be the decree from which this appeal is 
taken. 

The appellant Samuel Ward is bound by his stip- 
ulation not to prosecute this appeal. See Neil et al vs 
Browning, 77 Fla. 184, 81 Sou. 269. Therefore, the de- 
cree of the Chancellor should be and the same _ is 
hereby affirmed. 


- WHITFIELD, TERRELL and BUFORD, JJ., Con- 
cur. 


ELLIS, C. J. and STRUM and BROWN,JJ., Con- 
cur in the Opinion and judgment. 


Roy Smith alias 
Tom Green, 
Plaintiff in Error. 
Vv. Dade County. 
State of Florida, 
Defendant in Error. 
ELLIS, C. J. 
Information was filed in the Criminal Court of 


Record for Dade County charging the plaintiff in 
error with the offense of breaking and entering a 
dwelling place in Miami, the property of Frank Heide, 
“with intent to commit a felony, to-wit: Grand Lar- 
ceny, with intent to take, steal and carry away 
money, goods and chattels of the value of more than 
Fifty ($50.00) Dollars”. The accused pleaded not 
guilty. The verdict was as follows: “We, the jury, 
find the defendant guilty as charged, so say we all’, 
and was signed by the foreman. 

A motion for a new trial was denied and the ac- 
cused seeks a reversal of the judgment on writ of 
error. 

The only point discussed in the brief is that there 
is a fatal variance between the allegation of owner- 
ship as to the premises entered and the proof on that 
point. 

The allegation in the information as to the own- 
ership of the dwelling entered places it in one Frank 
Heide, the proof shows it to have been the property 
of H. Rich Mooney. | 


Heide was an employee of Mooney. His duties 
were to take care of the grounds and open the house 
occasionally for ventilation. He had a key to the 
house but did not live in it or on the premises. 


The Assistant Attorney General who appears for 
the State submits the case without argument because 
he is unable to satisfy himself that the record does 
not present a case of reversible error. 


The judgment should be reversed because of the 
variance between the allegation and proof as to own- 
ership. Under the statutes denouncing burglarious 
entering the allegation of ownership of the building 
alleged to have been entered is material and must 
be proved as laid. See Pells v. State, 20 Fla. 774; 
Burns v. State, 89 Fla. 494, 104 South. Rep. 783; 
Smith v. State, 80 Fla. 315, 85 South. Rep. 911; Vin- 
cent v. State, 66 Fla. 197, 63 South. Rep. 423; Davis 
v. State, 51 Fla. 37, 40 South. Rep. 179, Potter v. 
State, 91 Fla. 938, 109 South. Rep. 91. 


Reversed. 


WHITFIELD, TERRELL, STRUM and BUFORD, 
JJ., concur. 


BROWN, J., absent on account of illness. 
Opinion filed June 20, 1928. 
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Inter-County Telephone 
& Telegraph Company, a 
Corporation. 

Plaintiff in Error, 

VS. DeSoto County. 
R. C. Bozarth. 

Defendant in Error. 

PER CURIAM. 

In an action of assumpsit on common counts for 
money payable for goods wares and merchandise bar- 
gained and sold, for material furnished and for labor 
done and performed, there was a trial on a plea of 
never was indebted, and verdict and judgment were 
rendered for the full amount of the claim with in- 
terest. The defendant took writ of error. Even if the 
evidence be considered as legally sufficient to show 
liability of the defendant on the ground that it auth- 
orized or ratified an indebtedness to the plaintiff, 
there is not sufficient evidence of an agreed price or 
of the reasonable value of the items constituting the 
alleged indebtedness of the defendant to the plaintiff. 
See Chase & Co. v. Miller 81 Fla. 472, 88 So. 313; 
Cc. H. & N. Ry. Co. v. Burwell, 56 Fla. 217, 48 So. 
213 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment, filed May 11, 1928. 


City of Sebring, — 
Plaintiff in Error. 
v. | Highlands County. 
Edward Avant, 
Defendant in Error. 

TERRELL, J. 

On the 10th of February A. D. 1926, while in the 
employ of the City of Sebring, Edward Avant, de- 
fendant in error, was injured by the fall of an electric 
light pole. The pole was of cedar, about thirty feet long, 
had been used for about three years, but had been taken 
up some time before and was again set up by employees 
of plaintiff in error immediately preceding the acci- 
dent in which Avant was hurt. Avant, in performance 
of his duty, climbed the pole, buckled his safety belt 
around it and was attempting to fasten a cross arm on 
which to string electric wires when it broke off at 
the ground throwing Avant to the pavement, the pole 
falling on him inflicting numerous bruises on his 
body and breaking several bones in each foot there- 
by rendering him a permanent cripple. 

A suit for damages resulted in a verdict and judg- 
ment for $16,250.00 in favor of defendant in error. A 
new trial was denied and the cause was brought here 
on writ of. error. 

It is contended that the judgment below should be 


reversed because, (1) The declaration is insufficient 
in that it does not allege gross negligence on the part 
of defendant, (2) The City of Sebring was not en- 
gaged in one of the hazardous occupations as known 
to the law of this state, consequently it was errone- 
ously deprived of the plea of assumption of risk, and 
(3) The evidence is insufficient to support the verdict. 

On the first question raised, that is as to the 
degree of negligence the City of Sebring may be 
charged with in an action of this kind, it is not out 
of place to state that the terms “gross” “ordinary” 
and “slight’”’ negligence are known to the law. When 
they are observed gross negligence is said to be the 
want of slight care; and ordinary negligence is the 
want of ordinary care, and slight negligence is the want 
of great care. Sherman and Redfield on negligence 
(sixth Ed.) Vol. 1, 98. Some of the municipalities in 
this state have charter provisions limiting their lia- 
bility in actions of this kind to gross negligence, but 
we are advised of no such provision in the charter of 
the City of Sebring. We are not, therefore, confronted 
with that distinction in this case. 

Was the City of Sebring engaged in one of the haz- 
ardous occupations as known to our law? The haz- 
ardous occupations known to the law of our state are 
enumerated in Section 4971, Revised General Statutes 
of Florida, 1920, “generating and selling electricity” 
being one of them. The record in this case shows con- 
clusively that the city of Sebring was engaged in the 
business of generating and selling electricity at the 
time the accident occurred on which this action is 
predicated. As to the hazardous occupations enum- 
erated in Section 4971, Revised General Statutes of 
Florida, 1920, the doctrine of assumption of risk has 
been generally barred by statute. (Sec. 4974, Rev. 
Gen. Stats. of Fla. 1920) This being the case no error 
was committed in striking defendants plea on this 
ground. Tampa Electric Co. v. Jandreau, ——Fla. ——, 
112 So. 558. 

In this holding we are mindful of the rule sup- 
ported by the great weight of authority to the effect 
that an experienced lineman assumes the risk of the 
breaking of any pole he is called on to climb in the 
course of his employment, if the defect which caused 
the pole to break was not of original construction and 
that therefore his employer owes him no duty to in- 
spect the pole before sending him upon it. Lynch v. 
Saginaw Valley Traction Co. 153 Mich. 174, 116 N. 
W. Rep. 983, 21 L. R. A. (N. S.) 774. We have no quar- 
rel with this rule but it has no application to this case 
because, (1) The doctrine of assumption of risk in 
cases of this kind does not obtain in this state. (Sec. 
4974, Rev. Gen. States. of Fla. 1920.) and (2) This 
rule has reference to cases where the line is already 


constructed and in operation and where the lineman 
proceeds on his own responsibility to the performance 
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of his duty for the city. It has no application to a 
case like this where the pole had only recently been 
set up by other employees of plaintiff in error whose 
duty it was to inspect it, and there is no showing that 
the defect which caused the pole to break was latent 
and undiscoverable by any reasonable precaution. Ault 
v. Nebraska Telephone Co. 82 (Neb.) 434, 118 N. W. 
Rep. 73. Essex County Electric Co. v. Kelly, 57 N. d. 
L. 100, 29 Atl. 427. 

The record and the testimony are ample to support 
negligence under the common law even if there were 
no showing of liability under the hazardous occu- 
pation law. There is no showing of permanent disabil- 
ity and the proof of permanent incapacity to follow 
the trade of a lineman is not conclusive. We think 
therefore on the showing made the verdict is excessive. 
If the defendant will within thirty days after the go- 
ing down of the mandate in this cause enter his remit- 
titur in the sum of $4000.00 as of the date of the entry 
of judgment, the judgment will stand affirmed, other- 
wise it will be and is hereby reversed for a new trial. 

It is so ordered. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. and TERRELL and BUFORD JJ., con- 
cur in the opinion and judgment. 


U. G. Staton Company, 


Appellant, 
vs. Orange County. 
L. Smith Steel Company, 
et al., 
Appellees. 
PER CURIAM. 


For the purpose of this opinion U. G. Staton Com- 
pany, Bass Construction Company, Fletcher and Craw- 
ford Company and L. Smith Steel Company are neces- 
sary parties. All other parties named in the pleadings 
may be discarded. U. G. Staton Company, appellant, 
owned a lot in Orlando, Florida. It executed a contract 
with Bass Construction Company, a Florida corpora- 
tion, to construct a hotel at a cost of something more 
than One Hundred Thousand Dollars on _ said 
Fletcher and Crawford Company appear to have had 
a contract to furnish all material for the construction 
of said hotel and along with other material it furnished 
$5,850.00 worth of structural steel therefor purchas- 
ing same from appellee, L. Smith Steel Company. 

On October 22nd, 1924, the structural steel account 
had been reduced to $4990.49 when L. Smith Steel 
Company procured and served on U. G. Staton Com- 
pany its cautionary notice as provided by Section 3518 
Revised General Statutes of Florida. After service of 
said notice further amounts were paid on the steel ac- 
count reducing it to $3750.00. A trade acceptance ap- 
proved by Bass Construction Company was given to the 
L. Smith Steel Company dated October 22nd, 1924, pay- 


able in forty-five days in the sum last above named. 
U. G. Staton Company agreed at the time the trade 
acceptance was delivered that if L. Smith Steel Com- 
pany would withhold its cautionary notice from record 
it would pay the same at maturity. On December 20th, 
1924, the trade acceptance not having been paid the 
cautionary notice to hold the lien was filed in the 
office of the Clerk of the Circuit Court of Orange 
County. 

December 20th, 1924, L. Smith Steel Company filed 
its bill of complaint against U. G. Staton Company and 
others to foreclose its said lien. Demurrers to the bill 
were filed by all defendants which were in due course 
overruled. Answers were then filed, testimony was tak- 
en and on final hearing the chancellor entered his de- 
cree finding U. G. Staton Company and Bass Con- 
struction Company to be indebted to L. Smith Steel 
Company in the sum of $3750.00 with interest from 
October 22nd, 1924. Appeal was taken from that final 
decree. 

It is contended by appellant (1) That Fletcher and 
Crawford Company were independent contractors, that 
they dealt directly with Bass Construction Company 
in furnishing material and were in no respect the 
agent of U. G. Staton Company, consequently L. 
Smith Steel Company has no claim against U. G. Stat- 
on Company; (2) If any lien ever existed in favor of 
appellee it was cancelled by the execution and accept- 
ance of the trade acceptance; and (3) After the trade 
acceptance was executed and accepted all amounts 
owed for the steel were paid to the contractor by U 
G. Staton Company. 

The question of agency was one of fact to be de- 
termined by the chancellor and the record amply sup- 
ports his finding on this point. The effect of the trade 
acceptance and other points of law raised are fully 
settled by the decision of this court in Stringfellow 
v. Coons, 57 Fla. 158, 49 Sou. Rep. 1019. The record 
has been carefully examined and on the facts pre- 
sented the final decree of the chancellor was correct 
and is affirmed. 


WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


ROSSLYN JONES, 
Appellant, 


vs. Polk County. 
THE FLORIDA LAKELAND HOMES 


COMPANY, a Corporation, et al, 
Appellees. 
CHILLINGWORTH, Circuit Judge. 
This is an ordinary mortgage foreclosure suit, ex- 
cept that the defendant Rosslyn Jones contends that 
the final decree should have dismissed the bill as to 
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him rather than extinguish his claim or interest in 
the land. 

It seems that the Florida Lakeland Homes Com- 
pany owned a large tract of land in Polk County. The 
Company made a contract to sell the land to one Gatlin, 
Gatlin was used as a figurehead for Thomas. Thomas 
interested the appellant Rosslyn Jones in the land, 
and in the name of Thomas-Moores Company, made a 
contract to sell the land to Jones. Jones did not 
record his contract. Later the Florida Lakeland Homes 
Company conveyed the land to Gatlin, who in turn 
gave a purchase money mortgage which was foreclosed 
in this suit. 

The appellant Jones contends that persons having 
interests in the property paramount to the mortgage 
sought to be foreclosed are generally neither necessary 
nor proper parties to the foreclosure suit, because the 
only proper object of the proceedings is to bar all 
rights subsequent to the mortgage. This rule is well 
established. Jones on Mortgages, 8th Edition, Vol. 3, 
page 299, 19 R. C. L. 529, Coy v. Downie 14 Fla. 544. 

However, in the instant case Jones is not shown 
to have had an interest, paramount to the mortgage 
lien. The evidence does not show that the Florida 
Lakeland Homes Company had any knowledge, either 
actual or constructive, of an assignment of the contract 
of purchase, or of a contract of purchase held by Jones, 
before the conveyance of the land and the acceptance 
of the purchase money mortgage. 

It appears that prior to the consummation of the 
transaction between Florida Lakeland Homes Company 
and Gatlin, Dr. Barton, President of the Florida Lake- 
land Homes Company, had a conversation with an at- 
torney, who represented the Thomas-Moores Company. 
This attorney had an opinion on the title which was 
exhibited to Dr. Barton, and which opinion contained 
in it the name of Rosslyn Jones, who was unknown 
to Dr. Barton. Dr. Barton inquired of this attorney 
about Jones, and the attorney replied that he presumed 
Jones was the purchaser. 

There was nothing more said about the matter. 


This is not sufficient notice to bind the complain 
ant corporation, Florida Lakeland Homes Company on 
any outstanding contract of Jones. That company had 
no knowledge of any of the terms of any contract held 
by Jones. It did not know whether Jones had ever re- 
ceived a binding contract, or any contract from any 
one for the purchase of the land. It had no reason to 
believe that Jones was an assignee of any of the rights 
of Gatlin, for on the face of the contract which the 
Florida Lakeland Homes Company gave to Gatlin, it 
was a non-assignable contract. 

Jones was charged with knowledge of the fact that 
the Florida Lakeland Homes Company owned _ the 
land, and that so far as the public records disclosed, 
neither the Thomas-Moores Company nor Thomas or 


Gatlin had any interest in it, for that was the state 
of the records in Polk County. Latin American Bank 
vs Rogers 87 Fla. 147, 99 So. 546. Jones did not at- 
tempt to give any notice to the owner of the property, 
nor did Jones place his contract on record until after 
the mortgage was recorded, nor did he do anything 
else except to rely on the good faith of the Thomas- 
Moeres Company, and of Thomas. 

As we held in the case of Melton v. Michigan Trust 
Company, Fla. —, 111 So. 513, it is necessary that no- 
tice be given to the vendor that the assignee has ac- 
quired rights under an assignment of the contract be- 
fore the assignee can enforce the contract against the 
vendor. We do not believe the facts in this case come 
within the rule to show actual knowledge. Rambo v. 
Dickenson 92 Fla. 753, 110 So. 352. To approve notice 
of this sort would render it impossible for any vendor 
of land to safely convey to his vendee, even though 
the public records disclosed no one else had any in- 
terests under the vendee, if the vendor had heard, even 
through hearsay that some third person had some in- 
terest in the purchase of the land. 

In view of the conclusion we reach, it is unnecessary 
to discuss the other matters presented in the record. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and decreed by 
the Court that the decree of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


C. C. Pedrick, 
Appellant, 
v. Alachua County. 
J. H. Vidal and D. P. Fagan, 
co-partners trading and doing 
business in the City of Gaines- 
ville, Florida, under the firm 
name and style of VIDAL’S 
GROCERTERIA, 
Appellees. 

BROWN, J. 

Appellees alleged in their bill that in November 
1923, they agreed with one Bush to purchase his gro- 
cery business provided they could secure a five year 
lease on the store building; that they so advised the 
owner, appellant here, and he agreed to and with ap- 
pellees to execute and deliver to appellees a lease to 
said store building for the sum of $40.00 per month 
until January 1, 1924; $45.00 per month from Janu- 
ary 1, 1924, to January 1, 1925, and $50.00 per month 
from January 1, 1929, said sums to be paid by ap- 
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pellees to appellant monthly. That after securing this 
agreement for lease, they bought the business from 
Bush, went into possession and spent $500.00 in mak- 
ing substantial improvements on the property and 
$1500.00 for additional equipment, all with appellants 
knowledge; that they remained in possession as ten- 
ants of appellant, paying their rent to him promptly 
each month and he accepting it, in accordance with the 
terms of lease agreed on. That appellant never execut- 
ed the written lease as he agreed to do, but in Janu- 
ary 1926, demanded $80.00 per month rent, and re- 
fused to accept $50.00 per month tendered for the 
months of January and February 1926, and notified 
appellees that they must vacate and surrender posses- 
sion by March, 1926, whereupon the bill was filed, and 
prayed specific performance of the agreement to exe- 
cute the lease and an injunction restraining the ap- 
pellant from molesting their possession and from re- 
sorting to summary proceedings at law to evict them. 
The bill alleged that all rent due at the agreed rate 
was deposited in the registry of the court. Temporary 
injunction was granted. Demurrer was filed to the 
original bill, and an amended bill was filed. Demurrer 
to the amended bill was interposed and on hearing 
overruled. From this order this appeal was taken. 

We think that the complainants in the court be- 
low were on the facts alleged entitled to the relief 
prayed, and that the orders complained of were with- 
out error. 

The great weight of authority is to the effect that 
a court of equity will specifically enforce an oral agree- 
ment for the execution of a lease of real estate when 
the lessee has been put into possession and has paid 
rent and the lessor has accepted it, under the terms 
agreed on, where such terms are clearly and definite- 
ly alleged and proven. In this case there was an- 
other element that strengthens the claim to equit- 
able relief; that is, the making of improvements on 
the property with the lessor’s knowledge and acquies- 
cence. But the putting of the lessees in possession and 
acceptance of payment of rents as orally agreed on is 
unusually sufficient to take the case out of the statute 
of frauds. See Tate v. Jones, 16 Fla. 216; Maloy v. 
Boyett, 53 Fla. 956, 43 So. 243; Taylor v. Matthews, 
53 Fla. 776, 44 So. 146; Demps v. Hogan, 57 Fla. 60, 
48 So. 998; Clark & Lewis v. Gardner, 91 Fla. 1059, 
109 So. 192; Reed v. Moore, 109 So. 86; Horne Hal- 
eyon ‘Co. v. Miami Real Estate Co. 103 Sou. Rep. 403; 
25 R. C. L. 258, 259, 284; Pomeroy Spec. Perf., 3rd Ed., 
Sections 96, 112, 115, 117, 118; Roberts v. Templeton, 
80 Pac. 481, 3 L. R. A. (N. S.) 790 and note; Halligan 
v. Frey, 141 N. W. 944, 49 L. R. A. (N. S.) 112 and 
note. The reasoning underlying this doctrine is fully 
set forth in the authorities cited. 


The filing of the amended bill did not operate to 
dissolve the temporary injunction granted on appli- 


cation and hearing upon the original bill and affidavits 
which by its terms was to continue in effect until the 
further order of the court. Under the practice in this 
state a temporary injunction or restraining order or- 
dinarily continues in effect for the time fixed by the 
order granting it, and, if no time is limited, until the 
final hearing, unless sooner dissolved. Scarlett v. Hicks, 
13 Fla. 314, 32 C. J. 344. 

Affirmed. 

ELLIS, C. J. and STRUM, J., concur. | 

WHITFIELD, P. J and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


Roosevelt Bullard, 
Plaintiff in Error, 
Vs. Brevard County. 
State of Florida, 
Defendant in Error. 

STRUM, J. 

Plaintiff in error, hereinafter called the defendant, 
was convicted of murder in the first degree. 

On writ of error defendant questions the suffici- 
ency of the evidence to sustain the verdict, and also 
assigns as error the overruling of his objection to 
certain remarks of the State Attorney in the latter’s 
argument to the jury, as well as the language used by 
the trial Judge in ruling on the objection. 

The State’s evidence tends to prove that about 
8:30 P. M. on the day of the homicide, defendant in 
company with one of the State’s witnesses named John- 
son went from the former’s home to a negro boarding 
house where deceased resided. The purpose of the visit 
was to satisfy Johnson as to whether or not defendant 
had in fact made certain threats against Johnson 
which had been previously related to Johnson by the 
deceased. Defendant was armed with a pistol which 
Johnson testified the defendant procured at the lat- 
ter’s home just before the two left there. Deceased, 
who was undressed and in bed asleep, was awakened 
and upon request admitted defendant and the witness 
Johnson into the bed room, Johnson being a room mate 
of the deceased. An altercation ensued between de- 
fendant and the deceased as to whether or not defend- 
ant had in fact made the threats attributed to him 
by the deceased, and also as to certain conduct of the 
deceased toward defendant’s wife. Defendant struck 
the deceased, which was admittedly the first blow 
passed, after which a fight occurred between defend- 
ant and the deceased. Johnson testified that with the 
aid of another negro named Walker he attempted to 
separate the fighters and was in the act of carry- 
ing defendant bodily out of the room, when the lat- 
ter got out his pistol and shot the deceased, the wound 
being mortal. Johnson’s testimony as to the quarrel 
and subsequent shooting was corroborated by the other 


negro who was present. After the shooting the de- . 
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fendant fled the scene and was later apprehended in 
another County. The defendant’s version of the homi- 
cide differed from the State’s version only in two ma- 
terial particulars; first, that he did not arm himself 
with a pistol immediately before going to the scene of 
the homicide, but kept the pistol permanently on his 
person; and, second, that during the course of the al- 
tercation and fight in deceased’s bed room, defendant 
was attacked by the deceased, the State’s witness 
Johnson, and a third negro named Walker, and that 
defendant shot into the three of them in self defense, 
and without any particular design to kill the deceased, 
in what defendant believed was a necessary effort to 
save himself from great bodily harm when the third 
negro, Walker, (not the deceased) was about to strike 
defendant with a soda water bottle. Defendant admit- 
ted his visit to deceased’s room for the purpose stat- 
ed; the altercation there; that he, the defendant, 
struck the first blow; that he, the defendant, fired 
the shot which killed deceased; and that he fled the 
scene immediately and did not return until captured. 

The testimony discloses that no weapons were in 
use during the encounter other than the defendant’s 
pistol and the threatened use of the soda water bot- 
tle as a weapon by the negro Walker, to which ref- 
erence was made by defendant, but which use thereof 
the other witnesses denied. 

The jury evidently rejected defendant’s version of 
the homicide and the necessity therefor. Minor con- 
flicts in the evidence were settled by the jury, as it 
is within their province to do. There is ample evi- 
dence from which every element of murder in the first 
degree could have been lawfully found by the jury. 
There is no indication that the jury was influenced by 
any considerations other than the evidence. Under 
such circumstances this Court will not ordinarily dis- 
turb a verdict of guilty which has been aproved by the 
trial Court in denying a motion for a new trial. Par- 
rish v. State, 90 Fla. 25, 105 South. Rep. 130. 

The record discloses the following incident during 
the argument of the State Attorney. 

“The State Attorney in his argument before the 
jury in part argued as follows: 

‘I don’t believe that there is a single man on this 
jury who believes this Defendant was justified in kill- 
ing the deceased, nor do I believe that there is a single 
man in Brevard County after hearing the testimony, 
would say that this Defendant was justifiable.’ 

To which argument counsel for the Defendant did 
then and there object on the ground that the same 
was highly improper and tended to prejudice the 
minds of the jury. 

The Court then and there overruled the objection 
and ruled that the argument was proper. To which 
ruling of the Court exception was noted. 


BY THE COURT: The jury is instructed, as I have 
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instructed before, that their verdict must be arrived 
at solely from the sworn testimony in this case and 
the charges of the Court as to the law. 

Mr. Smith, State Attorney, not understanding the 
ruling of the Court, inquired of the Court as follows: 
‘How did your Honor rule?’ To which question the 
Court replied: ‘I rule that the argument is proper. You 
may proceed.’ 

To which ruling and remark of the Court, counsel 
for Defendant did then and there obtain an exception.” 

The propriety of counsel’s argument should be de- 
termined with reference to the evidence to which 


‘it is addressed, what would be proper argument upon 


the evidence in one case might be wholly improper 
in another. 


The quoted argument of the State Attorney, while 
somewhat hyperbolic, does not seem to us to be an ob- 
jectionable departure from the limits of proper argu- 
ment in view of the evidence upon which it is based. 
The argument is not subject to the criticism that it 
contains a statement of fact not supported by the evi- 
dence; nor it is an expression of the individual belief 
of the prosecuting officer that the defendant is guilty; 
nor is it an inflamatory appeal to prejudice; nor can 
it fairly be said to be a threat of popular denunciation 
of the jury if they failed to convict. It consists merely 
of a statement of the belief of the prosecutor that no 
man on the jury, or in the County, after hearing the 
testimony, would say that the defendant was justified. 
It is patently a mere argumentative assertion or gen- 
eralization upon the prosecutor’s view of the suffici- 
ency and force of the evidence, and one not likely to 
prejudice the cause of the defendant in the minds of 
intelligent and honest men of which the jury was pre- 
sumably composed. Wells v. State, 75 Fla. 229; 77 
South. Rep. 879; Farley v. State, 88 Fla. 159, 101 
South. Rep. 239; Landrum v. State, 79 Fla. 189; 84 
South. Rep. 535; Davis v. State (Ala.), 109 South 
Rep. 385; see note to People v. Fielding (158 N. Y. 
542), 46 L. R. A. 641; 2 R. C. L. 417. 

Neither do we find in the Court’s remark “I rule 
that the argument is proper” any intimation from the 
trial judge as to his views of the prisoner, his coun- 
sel or the case. The remark could hardly be construed 
by an intelligent jury as an endorsement by the trial 
judge of the accuracy in point of fact of the assertion 
of the State Attorney so as to constitute an expres- 
sion by the trial judge upon the evidence or as to de- 
fendant’s guilt. See Hubbard v. State, 37 Fla. 156, 
20 South. Rep. 235; Mathis v. State, 45 Fla. 46, 34 
South. Rep. 287; Gilbert v. State, 61 Fla. 25, 55 South. 
Rep. 464. Nor do we find that the remark, in view of 
the evidence before the jury, could have otherwise 


prejudiced the defendant’s case especially in view of 
the Court’s charge given at the time that “the jury’s 
verdict must be arrived at solely from the sworn tes- 
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timony and the charge of the Court as to the law.” 
Harris v. State, 75 Fla. 527; 78 South Rep. 526. Cer- 
tainly there is no such clear abuse of sound judicial 
discretion involved in the incident as to require a re- 
versal in view of the evidence disclosed by the bill 
of exceptions. Baxley v. State, 72 Fla. 228; 72 Sou. 
Rep. 677; Putnal v. State, 56 Fla. 86, 47 South. Rep. 
864; Clinton v. State, 53 Fla. 98, 43 South. Rep. 312; 
12 Ann. Cas. 150; Young v. State, 70 Fla. 221; 70 
South. Rep. 219. 

The situations involved in Newton v. State, 21 Fla. 
53, and Lester v. State, 37 Fla. 382, 20 South Rep. 
232, differ materially from the situation here pre- 
sented. 

Finding no error the judgment of the ‘Court below 
is affirmed. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion and judgment. 

Opinion filed June 2, 1928. 


G. E. Root, 
Appellant, 
Vv. Polk County. 
J. J. Mizel, Chief of 
Police of the City of 
Bartow, 
Appellee. 


PER CURIAM. 

Appellant was arrested and charged with violating 
ordinance No. 12-a of the City of Bartow, Florida. He 
was tried and convicted in the municipal court and 
was sentenced to pay a fine and cost or in default 
thereof to serve fifteen days in jail. He applied for 
and obtained from the Circuit Judge a write of habeas 
corpus. There was a return to the writ of habeas cor- 
pus which in effect alleged that petitioner was held 
for violating ordinance No. 12-a of the City of Bar- 
tow, Florida, in having in his possession milk for sale 
from a dairy not having a permit as required by said 
ordinance. On hearing proofs and argument of coun- 
sel in support of the return, petitioner was remanded 
to the custody of appellee as Chief of Police of the 
City of Bartow. Appeal was taken from that order. 

Ordinance No. 12-a purports to govern the “pro- 
duction, preparation, handling, possession, care, dis- 
tribution and sale of milk and milk products and ice 
cream in the City of Bartow and providing penalties 
for the violation thereof.” Among other things Ordi- 
nance No. 12-a requires that any person selling or 
having in his possession for sale within the limits of 
the City of Bartow any milk or milk products must 
first procure a permit from the health department 
of the City to do so, nor shall such person offer for 
sale within said City any milk or milk products from 
any dairy which has not secured such a permit from 


said City, the said permit in each instance to cost 
One Dollar annually. The ordinance further requires 
the City Health Officer to make inspections at least 
once per month and where the dairy is more than five 
miles beyond the city limits a charge of $25.00 per 
month shall be made which must be paid in advance. 

No authority is shown to inspect dairies beyond 
the city limits. It is shown that dairies within the 
five mile limit are charged no fee for inspection while 
those beyond the five mile limit where no authority 
is shown to inspect are charged $25.00 per month or 
$300.00 per year for inspection. The dairies furnishing 
the milk that petitioner is charged with having in pos- 
session for the purpose of sale without a permit are 
shown to be fifty or sixty miles from the City of 
Bartow. 

For these and other reasons prevalent on the fact 
of the record that portion of ordinance No. 12-a pro- 
viding $25.00 per month for inspections made 5 miles 
beyond the city limits is unreasonable and void so 
the judgment below is reversed and the petitioner or- 
dered discharged from custody. 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. — 


State of Florida, ex rel., 
J. B. Johnson, Attorney General, 


Plaintiff, 
Vv 


F. W. Eddy, as Mayor, R. C. 
Tisdale, Jr., J. B. Qualls, 

J. H. Hughes, L. D. Vining, 

L. L. Fertic, as Councilmen, 

A. D. Kemp, as Marshall and Tax 
Collector, L. R. Higdon, as Tax 
Assessor and Treasurer of the Town 
of Bithlo, 


Orange County. 


Defendants. 

TERRELL, J. 

This writ of error was taken to an order dismiss- 
ing an information in the nature of a quo warranto 
against the defendants, appellees, as officers of the 
Town of Bithlo, charging them with usurping the pow- 
ers of a municipal corporation under the corporate 
name of the Town of Bithlo without warrant or auth- 
ority of law therefor. 

The Town of Bithlo in Orange County, Florida, was 
incorporated October 9, 1922, under the general law 
for incorporating Cities and Towns in this State (Sec- 
tion 1828 Revised General Statutes) and was validat- 
ed by Chapter 11407, Acts of 1925, Laws of Florida. 

The record has been examined carefully and while 
there may have been irregularities in the proceedings 
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leading up to the incorporation of the said Town we 
think they were all such as could be validated and ap- 
proved by an act of the legislature and we think that 
Chapter 11407, Acts of 1925, was ample and suffici- 
ent for that purpose. Givens v. Hillsboro County, 46 
Fla. 502, 35 So. Rep. 88; Cranor v. Volusia County 
Comm’rs., 54 Fla. 455, 45 So. Rep. 455; Schultz v. 
State ex rel., Swearington, 80 Fla. 564, 86 So. Rep. 
428. 


Affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed May 30, 1928. 


CLINTON BOLICK, as Mayor of 
the City of Fort Myers, Florida, 
a municipal corporation, 
Plaintiff in Error. 
Vv. Lee County. 

THE STATE OF FLORIDA, ex rel, 
L. A. WINGATE, FRANK KELLOW, A. B. 
CUTTER and EIMER HOUGH, Commissioners 
of the City of Fort Myers, Florida, a 
Municipal Corporation, 

Defendants in Error. 

TERRELL, J. 

This petition in mandamus was filed on the part 
of the Commissioners of the City of Fort Myers against 
its Mayor, Clinton Bolick, seeking to require him (Clin- 
ton Bolick) as mayor of said city to sign certain re- 
funding bonds of the said city, issued pursuant te 
Chapter 11855, Acts of 1927, Laws of Florida, and vali- 
dated as authorized by Section 3296 et seq., Revised 
General Statutes of Florida. To the alternative writ of 
mandamus answer was entered resisting the execu- 
tion of the said bonds on the ground that they were 
issued illegally and that the city of Fort Myers was 
without power to issue them. Peremptory writ of man- 
damus was awarded and writ of error taken to this 
court. 

The sole error assigned here is that the court erred 
in granting both the alternative and the peremptory 
writ of mandamus. 

Examination of the record discloses that the bonds 
brought in question were issued for the purpose of 
paying for a municipal park and golf course acquired 
by virtue of Chapter 10100, Acts of 1925, and Chap- 
ter 12719, Acts of 1925, Laws of Florida. The last 
enumerated being the Charter Act of the City of Fort 
Myers. Inspection of these acts reveals ample auth- 
ority on the part of the City of Fort Myers for ac- 
quiring lands for a municipal park and golf course. The 
absence of statutory authority for acquiring lands for 
that purpose is therefore not shown. The record fur- 
ther discloses that all matters of resistance set forth 


in the return to the alternative writ were such as could 
be and were in effect put in repose by the decree vali- 
dating the bonds. No appeal was taken from the vali- 
dation decree so the decree granting the peremptory 
writ is affirmed. City of Fort Myers v. State of Flor- 
ida, et al., decided April 14, 1928. 

Affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed May 30, 1928. 


BERRY BENTON, 
Plaintiff in Error, 
Vv. Charlotte County. 
THE STATE OF FLORIDA, 
Defendant in Error. 

HUTCHISON, Circuit Judge. 

The plaintiff in error here-in-after referred to as 
the defendant, by writ of error seeks a review of 
a judgment of the Circuit Court of ‘Charlotte County 
convicting and sentencing him for the crime of larceny 
of an animal. 

The first assignment of error relates to the denial 
of the motion of the defendant to strike all of the tes- 
timony of the witness Harney Carlton relative to the 
ownership of a particular cow and yearling of Lykes 
Brothers Incorporated. The evidence of the witness 
Harney Carlton showed that the cow was marked and 
branded in the mark and brand, shown by other wit- 
nesses to be the mark and brand of Lykes Brothers 
Incorporated, and that said cow was the mother of 
the yearling charged in the indictment to have been 
stolen by the defendant. Such evidence was properly 
admitted to show ownership in Lykes Brothers In- 
corporated of the animal alleged to have been stolen. 
The motion to strike the evidence was properly de- 
nied. 

The second, third and fifth assignments of error 
were abandoned by the defendant. The sixth assign- 
ment of error relates to the denial of the motion of the 
defendant to withdraw his plea in bar, of not guilty, 
and to be permitted to enter a plea in abatement to the 
indictment. This motion was submitted after the de- 
fendant had presented a motion for a continuance 
which the court below had denied. 

By pleading in bar the defendant waives any ir- 
regularity that might have been taken advantage of 
by plea in abatement. 

Green vs. State, 60 Fla., 22, 53 So. 610. 

Hodge vs. State 29 Fla., 500, 10 So. 556. 

Shumake vs. State, 90 Fla., 133, 105 So. 314. 

It was in the discretion of the Court to allow a 
plea of not guilty to be withdrawn in order to plead in 
abatement. 


Savage vs. State, 18 Fla., 909; 


i 
+ 
ab 
} 
i 
} 
aA 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 23 


Adams vs. State, 28 Fla., 511, 10 So. 106; 

Knight vs. State, 44 Fla., 94, 32 So. 110. 

The defendant entered his plea of not guilty at the 
October 1926 term of the court below and at the Spring 
term in March 1927 filed his motion for a continu- 
ance. After the motion for the continuance was denied 
the defendant filed his motion to withdraw the plea 
in bar and to be permitted to plead in abatement, which 
motion was denied by the court below. There was no 
error in denying the motion, no abuse of discretion 
being shown. 

Counsel for defendant in this case contended that 
the motion should have been granted because at the 
time of the arraignment and the entry of the plea in 
bar of the defendant he was not represented by Coun- 
sel, and was not sufficiently aware of his rights in the 
matter. This same question was presented in the case 
of Mercer vs. State 83, Fla., 555, 92 So. 535, in which 
this court held there was no abuse of discretion by the 
trial court in refusing to allow a defendant to withdraw 
a plea in bar interposed at one term of the court at 
which the defendant was not represented by counsel 
and to interpose a plea in abatement at a subsequent 
term when represented by counsel. The sixth assign- 
ment of error is not well taken. 

The fourth and seventh assignments of error are 
presented and argued together. They relate to the 
denial of the motion for a new trial the grounds of 
which, argued and insisted on by counsel for defend- 
ant all relate to the sufficiency of the evidence to prove 
the ownership of the property alleged to have been 
stolen. Taking all of the testimony together we think 
the proof of the ownership was sufficient and we do 
not feel justified in setting aside the verdict on the 
ground that it was not supported by the evidence. 

Finding no reversible error the judgment of the 
court below is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing Opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as it’s Opinion, it is considered, ordered and 
adjudged by the Court that the judgment of the Cir- 
cuit Court in this cause be, and the same is hereby, 
affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, J.J., Concur. 


John Almerigotti, 
Plaintiff in Error, 
Vv. Palm Beach County. 
R. E. Jarvis, as Chief of 
Police of City of Lake Worth, 
Defendant in Error. 
BROWN, J. 
Plaintiff in error was convicted on two charges 


for violating an ordinance of the City of Lake Worth 
prohibiting the manufacture, sale, transportation and 
unlawful possession of intoxicating liquors. On habeas 
corpus proceedings before the Circuit Judge, the pe- 
titioner was discharged as to the sentence of illegal 
possession of liquor but remanded under the sentence 
for illegal transportation. Petitioner claimed that the 
ordinance was invalid in toto: and the Circuit Judge 
granted him leave to take out writ of error. 

It is well settled that when one part of an ordinance 
is so connected with, or dependent upon the remain- 
ing portion of said ordinance, that it cannot be pre- 
sumed that one would have been ordained without 
the other, and one or more of the parts of such or- 
dinance are invalid, the remaining portions so con- 
nected or dependant therewith must also be held in- 
valid. 43 C. J., 547 et seq. A similar principle ap- 
plies to statutes. It is a settled rule of statutory con- 
struction that, if the unconstitutional section or part 
is of such import that the other sections or parts, 
without it, would cause results which could not reas- 
onably have been contemplated or desired by the legis- 
lature, then the entire statute must be held inoperative. 
State v. Patterson 50 Fla., 127, 39 So. 398. 

The first section of the ordinance under which 
plaintiff in error was convicted and sentenced, pro- 
hibits the manufacture, sale, barter, exchange, giving 
away or transportation of intoxicating liquors, spiri- 
tuous, vinous or malt, in said town, without any ex- 
ceptions or qualifications whatsoever. 

Section 2 made the possession of such liquors, with- 
out regard to purpose, or when acquired, unlawful. 

Section 3 exempts licensed and practicing physici- 
ans, surgeons, druggists, pharmacists or chemists 
from the operation of the ordinance; also any other 
persons, firms or corporations having legally acquired 
possession of such liquors or having a legal permit 
to keep, sell, use, or dispose of the same. 


Section 4 provides that it shall be unlawful for any 
person to become drunk or intoxicated, and section 5 
prescribes the penalties. 

It will thus be seen that section 3 permits certain 
exempted classes of persons to violate sections 1, 2 
and 4. Section 3 is contrary to the provisions of both 
national and state constitutions and statutes. It 
does not confine the manufacture, sale or transporta- 
tion to medicinal, scientific or mechanical purposes, or 
to sacramental purposes; nor does it confine druggists 
to selling for medicinal purposes only upon the written 
and signed prescription of a physician under the regu- 
lations prescribed by statute; Nor does it confine the 
physician prescribing alcoholics to the conditions and 
the manner provided by law. The effect of section 3 
is to give physicians, surgeons, druggists and other 
exempted classes, the right to manufacture, sell, pos- 


sess or transport alcoholic or intoxicating liquor with-- 
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out any restrictions such as the state and federal laws 
require; to say nothing of the right to violate section 
4. Section 3 is therefore invalid. See 43 C. J., 215, 
et seq., and Florida cases cited; Pounds v. Darling, 75 
Fla., 125, 77 So. 666; State v. Dillon 42 Fla. 95, 28 So. 
781. 

With this section stricken from the act, section 1 
would make it unlawful to manufacture, sell or trans- 
port such liquor for any purpose whatsoever. This 
section would therefore prohibit the sale or trans- 
portation of alcoholic liquors, whether spirituous, 
vinous or malt, for medicinal or sacramental or scien- 
tific purposes and section 2 would make the possession 
of such liquor for such lawful purposes likewise an 
offense under the ordinance. This would leave Section 
1 inconsistent with and contrary to State law. It 
could not reasonably be contended that the governing 
body of the town of Lake Worth had any such inten- 
tion. In fact, the inclusion of section 3, defective 
though it be, shows that it was not the intention of 
the commission to make the wholesale prohibitions in 
section 1 applicable without qualifications to physici- 
ans, druggists, etc. 

It therefore appears that section 3, which permits 
the exempted classes to violate the prohibitions con- 
tained in section 1 ad libitum, must be stricken as in- 
valid; that this leaves section 1 and 2 contrary to and 
inconsistent with both state and national laws on this 
subject, which is not permissible, and also contrary 
to the manifest intent of the authorities which adopted 
the ordinance. We are, therefore, compelled to con- 
clude that the ordinance as a whole is invalid, and 
that the plaintiff in error’s conviction thereunder was 
likewise invalid. The final order of the Circuit Judge, 
in so far as the same remands the petitioner under 
the conviction and sentence of one of the charges 
brought under the ordinance, must be reversed, and 
the cause remanded with directions to discharge the 
petitioner. 

Reversed. 

ELLIS, C. J. and STRUM, J., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


Oriler Taylor, 
Plaintiff in Error, 


vs. Dade County. 
State of Florida, 


Defendant in Error. 


Decision filed May 15, 1928. 

A writ of-error to the Criminal Court of Record for 
Dade County, 

Tom Norfleet, Judge. 

Benjamin Axleroad for Plaintiff in Error; 


Fred H. Davis, Attorney General and H. E. Carter, 
Assistant, for the State. 
PER CURIAM. 

In this case the plaintiff in error was convicted of 
the crime of arson. 

It is the theory of the plaintiff in error that the 
case should be reversed because of the admission in 
evidence of a confession alleged to have been made by 
the plaintiff in error. 

It appears that the judgment should be affirmed 
upon authority of the decisions in the cases of Mc- 
Donals vs State, 70 Fla. 250, 70 Sou. 24, and in Davis 
et al vs State, 90 Fla. 317, 105 Sou. 843 and Brown vs 
The State, 92 Fla. 699, 109 Sou. 811, and it is so 
ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur. 


Georgia Parker, 
Appellant, 
Vv. Dade County. 
A. D. Penny, named executor 
of the last will and testament 
of Joseph W. Combs, deceased, 
Appellee. 

TERRELL, J. 

Joseph W. Combs, late of Miami, Dade County, 
Florida, died testate March 9th, 1926. Six days prior 
to his death on March 3rd, 1926, he executed his last 
will which was probated April 17, 1926. April 19th, 
1926, Appellant, Georgia Parker, a daughter and heir 
at law of the testator filed in the probate court of Dade 
County, her petition seeking to revoke the probate of 
the said will on the ground of testamentary incapacity, 
undue influence and on the further ground that the 
lands on which the testator lived and made his home 
(and which constituted the bulk of his estate) was his 
homestead and was not subject to disposition by will 
under the laws of this state. 


On the 12th day of May, 1926, the executor named 
in the will appellant here filed his answer to ap- 
pellants petition seeking to revoke the probate of the 
said will. The said answer denied all the material 
allegations of said petition. Much testimony was taken 
on the issues made and on final hearing August 13, 
1926, the County Judge entered his order denying the 
petition of Georgia Parker to revoke the probate of the 
said will and also holding that the said will expressed 
the true desire of the testator with reference to the 
disposition of his property, that the testator was pos- 
sessed of testamentary capacity at the time he executed 
the said will, that the said Joseph W. Combs was not 
the head of a family at the time of his death and that 
his home or place of residence was not his homestead. 
From the order of the County Judge appeal was taken 
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to the Circuit Court and on final hearing April 13, 
1927, the chancellor entered his final decree affirming 
the order of the County Judge. From the final decree 
of the chancellor appeal was taken to this court. 

The will brought in question disposes of a valuable 
estate dividing it among the children and relatives of 
the testator and the relatives of his late deceased wife. 
Under the facts of this case the will was not an unusual 
or unnatural disposition of the testator’s property. 
The finding of the probate judge was on conflicting 
testimony but there was no showing whatever that he 
misapprehended the legal effect of the evidence as an 
entirety and there was ample evidence to support his 
finding. 

The question of testamentary incapacity, the ques- 
tion of undue influence and the evidence to support 
them were fully covered by this court in the recent 
case of Hamilton, et al., v Morgan, Fla. ,112 
So. Rep. 80, and we think on these questions this case 
may safely be affirmed on authority of that case. See 
also Mason et al., v State Bank of Orlando and Trust 
Company et al., Fla. , 113 So. Rep. 664. 

The record further shows conclusively that the 
testator was not at the time of the execution of his 
will nor at his death the head of a family as contem- 
plated under our constitution. See Herrin v. Brown, 
44 Fla. 782, 33 So. 522, 103 Am. St. Rep. 182. 

Affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

STRUM, J. concurs in the opinion and judgment. 

ELLIS, C. J. and BROWN, J., dissent. 


W. M. Cooey, Walter Cooey, 
and Mrs. Mattie Cooey, 
Appellants, 
Vv. Holmes County. 
J. W. Johnson, Tax Collector 
of Holmes County, Florida, 
Appellee. 

PER CURIAM. 

This appeal is from a decree dissolving a tempo- 
rary injunction and dismissing a bill of complaint 
brought to have decreed to be invalid an assessment 
of county school warrants for State and county taxes 
for the year 1924, and to enjoin the collection of the 
tax. 

It appears that the County Tax Assessor had not 
assessed the county school warrants, and when the tax 
rolls were presented to the county commissioners for 
equalizing purposes the county commissioners in- 
structed the Tax Assessor to make the particular as- 
sessments of county school warrants against the com- 
plainants below. The complainants applied to the 
county commissioners for relief which was denied. 
The authority of the county commissioners is to equal- 
ize assessments as made by the Tax Assessor. The 


existing statutes require assessments of personal 
property to include “goods and chattels, moneys and 
effects, * all debts due or to become due from sol- 
vent debtors, whether on account, contract, note or 
otherwise.” The assessments in this case of county 
school warrants as to amount and value were made at 
the direction of the county commissioners and not by 
the Tax Assessor in the exercise of his judgment as 
the law contemplates; and even if it is the policy of 
the law and the intent of the statute that county ob- 
ligations should be taxed as debts due or to become 
due on contract, note or otherwise, thereby making it 
necessary for counties to pay a higher rate of interest 
for money borrowed, the record in this case shows 
an intentional unjust discrimination against the com- 
plainant in that practically no other similar or other 
evidences of indebtedness are assessed in the county, 
and that the complainants were singled out of a class 
who hold evidences of debts but who are not assessed 
on them, and specific assessments were made against 
complainants in the manner here indicated. This is 
clearly contrary to the policy and intent of the statutes 
and such assessments are invalid and a collection of 
the tax should be enjoined. 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


EK. J. Sparks Enterprises, Inc., 
Plaintiff in Error, 
Vv. Lake County. 
J. C. Christman, 
Defendant in Error. 

JOHNSON, Circuit Judge. 

The defendant in Error brought suit in the Circuit 
Court, Lake County, Florida, against the plaintiff in 
error on a promissory note in the sum of twenty five 
hundred dollars; the note sued on dated November 
18, 1925, and due on or before one year after date. 

The declaration declares on the promissory note in 
form. To the declaration the plaintiff in error, who 
was defendant in the court below, filed two pleas as 
follows: “that the promissory note sued upon herein 
was made, executed and delivered in pursuance to an 
executed contract for the bargain and sale of certain 
real estate, situate in the City of Leesburg, Lake 
County, Florida, and that on such purchase, this de- 
fendant paid to the plaintiff the sum of $12,500.00 
cash, and executed promissory notes aggregating the 
sum of $7,500.00, of which the note sued on is one, 
and likewise executed and delivered its mortgage to 
secure the payment thereof, covering said real estate. 


That the plaintiff had adequate security for the en- . 


forcement of the debt, evidenced by the said promis- 
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sory notes of which the note sued on is one, and fore- 
closure of the said mortgage is available to this plain- 
tiff, as a remedy for the enforcement of said debt. 
That by the terms of the said mortgage all of the 
promissory notes, secured thereby, became due upon 
the default in the payment of any one, and the plaintiff 
might by foreclosure proceedings enforce the pay- 
ment of the entire indebtedness by such proceedings, 
but the plaintiff’s action in bringing this suit on one 
of the promissory notes and not resorting to his 
mortgage security is a needless, burdensome and vexa- 
tious litigation. That the action of the plaintiff in re- 
sorting to a suit at law on the promissory note causes 
a multiplicity of suits and is designedly for the purpose 
of preventing this honorable court, sitting as a court 
of equity, from exercising its jurisdiction and dis- 
cretion to grant or deny a deficiency judgment in a 
foreclosure proceeding on said mortgage.” 

The second plea is as follows: “The defendant 
aforesaid, by its attorneys, aforesaid, for a further 
plea on equitable grounds to the declaration, repeats 
and reiterates each and every matter of fact herein- 
above alleged in its first plea and of this it puts itself 
upon the country.” 

The plaintiff interposed a demurrer to the defend- 
ant’s two pleas on the ground “That a promissory note 
is secured by a mortgage does not preclude a suit at 
law on the note.” The court below entered an order 
sustaining this demurrer, which is the basis of the 
first assignment of error. 

The defendant in the court below filed amended 
pleas as follows: “that the promissory note sued upon 
was made, executed and delivered to the plaintiff as 
a part of the purchase price of a certain parcel of 
real estate situate in the city of Leesburg, Florida; 
that to secure the payment of that part of the pur- 
chase price as evidenced by the promissory note sued 
upon, this defendant made, executed and delivered 
a mortgage to the plaintiff upon said real estate in 
the usual form and containing the usual covenants 
set forth in mortgages of that character; that at the 
time of the purchase of the real estate aforesaid, it 
was understood and agreed between the parties that 
the seller, J. C. Christman, would look to and rely 
upon said mortgage as security for the payment of 
said promissory note and not to the individual respon- 
sibility of the maker thereof; WHEREFORE, this de- 
fendant pleads such facts in bar of the action on the 
note aforesaid, and this, the defendant is ready to 
verify.” 

“And for a further plea on equitable grounds, this 
defendant says that the promissory note sued upon 
herein was made, executed and delivered by this de- 
fendant to the plaintiff as one of a series of notes, 
representing part of the purchase price of a certain 
parcel of real estate situated in Leesburg, Florida, 


said notes aggregating the sum of $7,500.00, the re- 
mainder of said purchase price of said property be- 
ing either paid in cash to the said J. C. Christman 
or evidenced by existing mortgage indebtedness on 
the said rea] estate which were assumed by the pur- 
chaser; that to secure the payment of the promissory 
note made by the defendant, as aforesaid, a mortgage 
covering the said real estate and in favor of the said 
J. C. Christman, was executed and delivered by the 
defendant, which said mortgage provided, among other 
things, that in case of default in payment of any one 
of the said promissory notes, or any installment of in- 
terest thereon, the payee thereof might declare all 
of said notes due and payable and proceed to fore- 
close the mortgage for the entire amount thereof as 
though the full term of time provided in the said notes 
had elapsed; that it was further understood and 
agreed between the parties at the time, that the seller, 
J. C. Christman, would look to and rely upon the 
mortgage security solely as a means of enforcing the 
payment of said notes and not to the individual re- 
sponsibility of the maker thereof; WHEREFORE, this 
defendant says that suit by the plaintiff on the said 
notes in actions at law at the respective times of the 
maturity thereof causes a multiplicity of suits, and the 
defendant should not be permitted to maintain this 
action,. etc.” 

“And for a second plea on equitable grounds, this 
defendant says that the note sued upon herein was 
made, executed and delivered by this defendant as 
one of a series of notes evidencing part of the pur- 
chase price on real estate situated in Leesburg, Flor- 
ida, and at the time of making said notes, this de- 
fendant made, executed and delivered to the plaintiff 
a mortgage on said real estate to secure the payment 
thereof, as it was understood and agreed between the 
parties that the seller would look to and rely upon the 
mortgage security solely as the means of enforcing 
payment of said notes. That the act of the defendant 
in bringing suit upon the note sued upon is done 
solely for the purpose of depriving the court, sitting 
as a court of chancery, of its jurisdiction in the pre- 
mises and preventing this court sitting as a court of 
chancery from exercising its discretion in the matter 
of granting or refusing to grant a deficiency judg- 
ment in the foreclosure of said mortgage. 

WHEREFORE, this defendant says that the plain- 
tiff ought not to be permitted to maintain this action, 
ete.” 


The plaintiff in the court below demurred to the 


three amended pleas of defendant. The demurrer 
was sustained by the court. The order of the court 


sustaining the demurrer to the three amended pleas 
is the basis of the second, third and fourth assign- 
ment of error. 


Final judgment on the note was then entered by 
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the court on the note sued on in favor of the plaintiff. 
The entry of final judgment is the basis of the fifth 
assignment of error. 

It will not be necessary to undertake to treat each 
assignment of error separately. The questions raised 
by the pleas might be classified as follows: 

FIRST. Can evidence of a contemporaneous pa- 
rol agreement be admitted to vary or contradict the 
terms of an unambiguous written contract? 

SECOND. Do the provisions of Chapter 11,993, 
Acts of 1927, laws of Florida, take from the holder or 
payee of a note or an indebtedness secured by a mort- 
gage of the right to discard the mortgage and bring 
action at law for the mortgage indebtedness? 

THIRD. Do the pleas interposed by the defend- 
ant, or does any one of such pleas, allege facts that 
would entitle the defendant to relief from a multi- 
plicity of suits? 

As to the first question above. Neither of the 
pleas interposed by the defendant undertake to allege 
that the mortgage securing the series of notes, of 
which the one sued on is one, contained any agree- 
ment, provision or stipulation that the holder or payee 
of the notes, or either of them, would be confined and 
restricted to the mortgage security for the payment 
thereof. The note sued on is an unqualified promise 
to pay Twenty Five Hundred Dollars on or before 
one year after date. The note was due Nov. 18, 1926, 
and suit was instituted thereon March 16, 1927. 

In the case of Taylor v. Am. Nat. Bank of Pen- 
sacola, 63 Fla. 631, 57 So. 678, this court has held: 
“As a general rule the promise to pay, as evidenced 
by a promissory note, is one distinct agreement, and, 
if couched in proper terms is negotiable, while the 
pledge of real estate to secure that promise, as evi- 
denced by a mortgage, is another distinct agreement, 
which is not intended to affect in the least the promise 
to pay, but only to provide a remedy for the failure to 
carry out such promise. The holder of the note may, 
if he sees fit to do so, discard the mortgage entirely 
and bring an action on the note.” 

In the case of Scott v. Taylor, 63 Fla. 612, this 
court holds that: “That a mortgage executed as secur- 
ity for the payment of a negotiable promissory note 
is a mere incident of and ancillary to such note.” 

We do not hold that a mortgage given to se- 
cure the payment of a promissory note, negotiable or 
otherwise, cannot by proper convenants, stipulations 
and agreements contained in the mortgage facilitate or 
retard the due date as fixed in the note, or make other 
conditions that might change the unqualified terms 
of the note as between the maker and payee or others 
with notice. In this case the defendant does not plead 
any such covenants, stipulations and agreements as 
being contained in the mortgage. On the other hand 
the defendant in its first amended plea recites: “this 


defendant made, executed and delivered a mortgage to 
the plaintiff upon said real estate in the usual form 
and containing the usual covenants set forth in mort- 
gages of that character.” From the pleadings, or 
pleas, the logical presumption is that the defendant 
secured a deed to the real estate purchased by him; 
that he paid for this real estate by assuming, or tak- 
ing subject to, an existing mortgage for $12,500.00, 
and executing notes aggregating $7,500.00. Appar- 
ently nothing was paid in cash. The position of the 
defendant now is that there was a parol agree- 
ment, contemporaneous with the transaction, that he 
was not obligated to pay as expressed in the notes. 
Neither of the pleas interposed undertakes to set up 
any fraud on the part of the plaintiff, or any other 
defense other than the alleged parol agreement. 

The holding of this court in the case of Forbes v. 
The Ft. Lauderdale Mer. Co., 83 Fla. 66, clearly covers 
this case. In that case the court holds: “A party 
cannot, either in law or in equity, contradict or vary 
the terms of his written or unambiguous contract by 
showing that notwithstanding he signed such contract 
it was with the understanding resting in parol that 
he was not to be bound by its terms, and a plea aver- 
ring such defense to an action upon such written con- 
tract will upon motion be stricken because it sets up 
no defense to the action susceptible to legal proof.” 

The second question: The defendant, in its orig- 
inal first plea and in its second amended plea on equit- 
able grounds, recites: “That the act of the plaintiff in 
bringing suit upon the note sued upon herein is done 
solely for the purpose of depriving this court sitting 
as a court of chancery of its jurisdiction in the pre- 
mises and preventing this court as a court of chan- 
cery from exercising its discretion in the matter of 
granting or refusing to grant a deficiency judgment 
in the foreclosure of said mortgage.” This does not 
constitute a defense to this action on the note sued on. 

It is true that the legislature, by Chapter 11,993, 
Acts of 1927, enacted: “That in all suits for the fore- 
closure of mortgages heretofore or hereafter executed 
the entry of a deficiency decree for any portion of a 
deficiency, should one exist, shall be within the sound 
judicial discretion of the Court, but the complainant 
shall also have the right to sue at common law to re- 
recover such deficiency... (Emphasis ours.) 


“The power invested in Circuit Courts, in Equity, 
by rule 89 of the Circuit Courts in Equity, 
for the foreclosure of mortgages declaring that a de- 
cree may be rendered for any balance that may be 
found due to the plaintiff over and above the pro- 
ceeds of sale or sales, is a discretionary one, and may 
be granted or denied according to the facts and cir- 
cumstances in each case. Realty Mortgage Co., v. 
Moore, 80 Fla. 2, 85 So. 156. 


For other authorities construing and applying Rule 
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89 of Equity Rules, see Etter v. State Bank of Flor- 
ida, 76 Fla. 203, and Snell v. Richardson 67 Fla. 386. 

Further on this point: This Court held in the case 
of Webber v. Blanc. 39 Fla. 224, that “The fact that 
a mortgage was taken to secure the note did not de- 
prive the holder thereof of the legal remedy to collect 
it, nor is there any legal obstacle in the way of his 
suing at law for the balance due on the note after 
the sale under the foreclosure decree in equity, if no 
judgment for the deficiency was entered in such pro- 
ceedings.” 

Under a proper construction, as we see it, the en- 
actment of Chapter 11,993 was not intended to take 
away the right to enforce a debt secured by a mort- 
gage by an action at law, nor to deprive the creditor 
of the right to enforce a deficiency after foreclosure 
in an action at law. 

As to the third question, multiplicity of suits. The 
defendant in its first amended plea on equitable 
grounds recites: that “which said mortgage provided, 
among other things, that in case of default in payment 
of any one of the said promissory notes, or any install- 
ment of interest thereon, the payee thereof might de- 
clare all of said notes due and payable and proceed to 
foreclose the mortgage for the entire amount thereof.” 
It appears that this is the usual option contained in 
mortgages where the mortgage indebtedness secured 
thereby is payable by installments. 

Under the holding of this Court in the case of 
Warren et al v. Creevey, 87 Fla. 46, “It is competent 
for the parties to agree that upon default in the pay- 
ment of interest or the breach of any other condi- 
tion by the mortgagors the mortgagee shall have the 
option of declaring the principal debt to be due and 
proceed to foreclose.” In this same case the Court held 
that, “A mortgage given to secure the payment of 
money by installments may be foreclosed to the extent 
of the installments as to which the defendant has de- 

There is nothing in the pleas of the defendant to 
indicate that the plaintiff has exercised his option 
and declared the entire indebtedness due; neither is 
there anything showing that more than one note was 
due at the time suit was brought on the note sued on. 

Finding no error the judgment is affirmed. 

PER CURIAM. 


The record in this cause having been considered by 
this court and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and adjudged 
by the Court that the judgment of the Circuit Court 
in this cause be, and the same is hereby, affirmed. 


ELLIS, C. J., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


_ complice obtains in this state. 


John Peterson, 
Plaintiff in Error, 
The State of Florida, 


Defendant in Error. 

BROWN, J. 
Plaintiff in error, John Peterson, and Ruben Stiney, 
were indicted for the murder of one Caesar Glynn. 
Both entered pleas of not guilty. Afterwards, Stiney 
withdrew his plea of not guilty and entered a plea 
of guilty—to what degree of the offense charged, the 
record does not state, though it is said in the brief 
that he pled guilty to manslaughter. Be that as it 
may, Ruben Stiney turned State’s evidence, and it 
was upon his testimony that the plaintiff in error was 
convicted of murder in the first degree without rec- 
ommendation and sentenced to the electric chair. It 
might be said that his conviction was had upon the 
uncorroborated testimony of an accomplice. Accord- 
ing of Stiney’s testimony, he was an accomplice to the 
murder, which he says was committed by Peterson. 
Practically the only evidence which in any way con- 
nected the plaintiff in error with the crime was the 
testimony of Stiney. According to his evidence, the 
only persons present at this very brutal murder, the 
motive for which was robbery, were John Peterson, 
the plaintiff in error, the deceased, Caesar Glynn, 
and the witness himself, Rubin Stiney. As to the 
movements and conduct of the witness and the plain- 
tiff in error after the offense was committed, the 
testimony of this witness is far from convincing and 
is contradicted in some important particulars by the 
testimony of several disinterested witnesses, while 
his description of the murder is so graphic as to be 
quite convincing that he was present and knew all 
about how Caesar Glynn came to his death. Plaintiff 
in error denied all knowledge of the crime and intro- 
duced evidence tending to prove an alibi. All three, 
Peterson, Stiney and the deceased, were negroes who 
had been working at a railroad construction camp, 
and the murder took place on or near the railroad 
track about two miles from Orange City on the night 
of the day on which they received their pay checks, 
and Stiney admitted that the motive for the murder 
was to get the few paltry dollars which Caesar had 
obtained on his pay check—some sixteen dollars and 
a few cents. 

The common law rule that an accused may be con- 
victed upon the uncorroborated testimony of an ac- 


In many of the states 


Circuit Court of 
Volusia County. 


this rule has been abrogated by statute, 16 C. J. 698. 
But in cases where conviction is sought on such tes- 
timony, it has long been the law in this state that the 
defendant is entitled to have the court charge the jury 
that the evidence of an accomplice should be received 


Bacon v. State, 22 


by the jury with great caution. 
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Fla. 51; Shiver v. State 41 Fla., 631, 27 So. 36; Myers 
v. State, 43 Fla., 500. 31 So. 275. In these and in 
many other cases in this jurisdiction, a form of in- 
struction to the jury on this subject has been approv- 
ed; and such an instruction was given to the jury in 
this case. 

But even at common law, the trial courts were very 
cautious in their application of the rule; frequently, 
without warrant of law, modifying it in actual prac- 
tice. In Vol. 2 of the Bishop’s Crim. Proc. 2nd Ed. 
Sec. 1169, in commenting on the common law rule, that 
author says: 

“Under the common law, the mere uncorroborated testimony 
of an accomplice will, if beyond a reasonable doubt it satis- 
fies the jury, who are the sole judges of the evidence, sustain 
a verdict of guilty. But so manifest is the danger of con- 
victing men on evidence from a source confessedly corrupt, and 
delivered by the witness to shield himself from merited pun- 
ishment, that the judges, while explaining to the jury their 
right to convict on it alone, by way of caution advise them 
not to return a verdict of guilty unless it is corroborated by 


evidence from a purer source. Yet they are not as of law re- 
quired to give this advice.” 


‘The second assignment of error is based upon the 
denial by the trial court of the defendant’s motion to 
recall the witness, Ruben Stiney, for the purpose of 
laying a foundation for impeaching his testimony. This 
motion was made at the close of the state’s testimony. 
Although defendant’s counsel had neglected his oppor- 
tunity to lay this predicate while the witness was on 
the stand, and admitted his oversight, yet in view of 
the great caution with which the testimony of an ac- 
complice should be received, and the close scrutiny 
to which his testimony should be subjected, especially 
in a case of this kind where a human life was at stake, 
we are convinced that the court was in error in deny- 
ing this motion, and that this error was prejudicial 
in its nature and calls for a reversal of the judgment. 
Johnson v. State, 55 Fla., 46, 46 So., 154. 

Reversed. 

WHITFIELD, TERRELL and STRUM, J. J., con- 
cur 


ELLIS, C.J., and BUFORD, J., Dissent. 


R. E. ROBINSON, D. L. SOUTHARD, 
F. T. FANCHER and JAMES O. WATSON, 
Plaintiffs in Error 
Vv. Palm Beach County. 
FARMERS & MERCHANTS BANK OF 
TULLAHOMA, TENNESSEE, a Cor- 
poration, 
Defendant in Error. 

JOHNSON, Circuit Judge. 

The defendant in error sued the plaintiff in error, 
as joint makers, on two promissory notes, and joined 
as a party defendant one D. W. King who was an 
endorser of the said two notes in due course. Robin- 
son, Southard, Fancher and Watson, the four named 


‘makers. 


plaintiffs in error, were the makers of the two notes 
sued on. The two notes were dated November 15th, 
1925, and recited: “On or before one year after date 
we promise to pay”; thus making each of the two notes 
sued on a joint undertaking on the part of the four 
All of the defendants named were served 
with process. The defendant D. W. King, endorser, 
did not appear nor interpose any defense. One of the 
notes sued on was made payable to one R. E. Robinson, 
Jr. and the other note was made payable to one Ed. 
Schell. It appears that the payees of the two notes 
endorsed them in blank to the defendant D. W. King, 
and then King endorsed both notes in blank to the 
defendant in error. 

The four plaintiffs in error filed demurrers to the 
declaration, raising among other questions the ques- 
tion of making endorser King a party defendant in a 
suit against the joint makers of the notes. The de- 
murrers were overruled. 

The plaintiffs in error then interposed five pleas 
to each count of the declaration. The declaration con- 
tained two counts, one on each note. On motion three 
of the five pleas were properly struck. A plea of 
payment and a plea of deed of release were allowed to 
stand to each count. 

The cause came on for trial before the judge, a 
jury being waived. At the trial the plaintiff offered 
in evidence, without objection from the defendant, the 
notes sued on, and produced testimony as to a reason- 
able attorney’s fee. The defendants offered no tes- 
timony in support of their pleas. The trial was had 
on July 13th, 1927. On the same date judgment was 
entered against the plaintiffs in error including D. W. 
King as endorser of the notes. 

On July 14th the plaintiffs in error filed motion 
in arrest of judgment on the ground that a valid judg- 
ment could not be entered against the joint makers 
and the endorser of the notes in due course. 

On August 4th, 1927, the defendant in error served 
on the plaintiffs in error copy of motion which re- 
cites: 


Now, at and during and before final adjournment of the 
regular June term, 1927 of the above styled court, and while 
the judgment entered in the above stated case is within 
the breast of the court, and subject to the power of the court 
to change or amend the same, comes the plaintiff, Farmers & 
Merchants Bank of Tullahoma, Tennessee, a corporation under 
the laws of Tennessee, by its attorneys, Bacon & Bussey, and 
moves the Court to strike D. W. King as endorser, as a party 
defendant in said case, and in the final judgment entered in 
said case, for the following reasons, to-wit: 


FIRST 

Said D. W. King did not endorse the notes sued upon in 
said case at and before the negotiation of the same; and no 
proof was introduced upon the trial of said case showing that 
he became the endorser of said notes at and before the same 
were delivered or negotiated, WHEREFORE, the order of the 
Court hereon is prayed striking said D. W. King as a party ~ 
defendant in said case from the judgment entered therein.” 
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On August 5th the court granted the above motion and 
entered an order striking D. W. King, endorser, as a party de- 
fendant in the case and from the judgment. 

On August 5th the court entered an order overruling de- 
fendant’s motion in arrest of judgment. The order overruling 
the motion in arrest of judgment recites: 

“The foregoing cause coming on this day to be heard 
upon Motion in Arrest of Judgment filed by the defendant mak- 
ers of the notes sued on and the same having been argued by 
counsel for the respective parties and duly considered by the 
Court, it is ordered that said Motion in Arrest of Judgment 
(the Court first having allowed the Motion of plaintiff to 
strike the defendant D. W. King, as endorser, as a party de- 
fendant in said case and in said judgment) be and the same 
is hereby denied. 

From this record of the final judgment the defend- 
ants in the court below, plaintiffs in error, sued out 
writ of error to this court. 

D. W. King is joined as plaintiff in error. 

The plaintiffs in error make eighteen assignments 
of error. In their brief they do not specifically ar- 
gue or present either one of the assignments made. 

This court, in a number of cases, has held: “As- 
signments of error must be argued in the briefs.” 
Beville v. State 61 Fla. 8, 55 So. 854; Cannon v. State, 
62 Fla. 20, 57 So. 240; S. A. L. R. Co., v. Nims, 61 Fla. 
420, 54 So. 779; Mitchell v. Mason, 61 Fla. 692, 55 So. 
387; Smith v. State, 65 Fla. 56, 61 So. 120. 

This court has held that “Assignments of error not 
noted in the brief will be treated as abandoned.” 
Sou. Express Co. v. Van Meter, 17 Fla. 783; Jordan v. 
Sayre, 24 Fla. 1, 3 So. 329; William v. State, 25 Fla. 
734, 6 So. 831, and other cases. Where errors are as- 
signed and neither briefed nor argued the judgment 
will be affirmed. Clarke v. Sou. Express Co., 33 Fla. 
617, 15 So. 252; Blookworth v. Lippincott, 78 Fla. 261, 
82 So. 827. 

The plaintiffs in error, in their brief, undertake to 
raise two questions. The first question is raised and 
argued in the following language: (quoted exactly) 

“A judgment was entered against these defendants for 
the amount claimed. Thereafter a Motion in Arrest of Judg- 
ment, setting up the fact of the misjoinder of parties was filed 
which was overruled by the Court, and final judgment entered 
contrary to law. 

Citing: 

Webster vs. Narnett, 17 Fla. 272. 

See also Revised Gen. Stat., 1920, Paragraph 4733. 


Also Prosser, et al. vs. Orlando Bank & Trust Co., 111 So. 
p. 516. 

The Court several days later entertained and granted a 
motion striking D. W. King, one of the endorsers, from the 
judgment as rendered by the Court, and entered up a judgment 
against R. E. Robinson, D. L. Southard, F. T. Fancher and 
James O. Watson, as being primarily liable, and D. W. King 
as being secondarily liable, which said judgment was without 
authority and contrary to the pleadings in said cause.” 


Tihs carries an erroneous statement of the facts as 
they appear of record. A chronological history of the 
_ proceedings have already been given herein. The Court 
struck D. W. King, the endorser, as a party defendant 


in the case and from the final judgment before passing 
upon the motion in arrest of judgment. By this or- 
der the error pointed out in the motion in arrest of 
Judgment was cured. 

The question which is indirectly raised by the 
brief is, whether or not the trial judge had the au- 
thority to amend by striking the endorser, D. W. King, 
as a party defendant in the case and from the final 
judgment. 

The only question then is, did the trial court have 
authority to amend by striking D. W. King as a party 
defendant in the case and from the final judgment? 

In the case of Stewart & Fontaine v. Bennett, 1 
Fla. 487, this Court has laid down this broad rule: 
“As a general rule it may be remarked, that until 
judgment is signed, or there is FINAL JUDGMENT, 
(emphasis not ours) amendments to the pleadings may 
be allowed to the parties upon proper and equitable 
terms, and the declaration may be amended at any 
time, so long as the proceedings remain in paper.” 
In-this same case the Court further said: “In fine, 
the doctrine may be summed up thus: a power to a 
certain extent inherent in our Courts, and rendered 
more ample by statutory regulations to allow amend- 
ments in pleading for the furtherance of substantial 
justice, to be exercised with a liberal and enlarged 
discretion, but with caution and due deliberation, and 
upon such terms as they may see fit to prescribe.” 

Courts have absolute authority and control over 
their own order, decrees, etc., and can vacate or amend 
them at any time during the term of court at which 
they are made. Alabama Hotel Co., v. Mott Iron 
Works, 86 Fla. 608, 98 So. 825. 

The only other question raised in the brief of 
plaintiffs in error is: 


“And it is not shown that said motion was made during 
the term in which said original verdict or judgment had been 
rendered. Therefore, said order striking said D. W. King as 
a party defendant is null and void.” 


The raising of this question in this manner and by 
the language used is unfair to this Court. The motion 
for the amendment striking D. W. King as party de- 
fendant recites that the Court has not adjourned. The 
Court acted on this motion and it is presumed, in the 
absence of an affirmative showing to the contrary, 
that he had authority to act. If this question had been 
raised in good faith the plaintiffs in error could easily 
have had a certified copy of an excerpt from the min- 
utes of the Court showing the date of the adjournment 
of the court sine die, as the final signing of the minutes 
by the Judge. 

The judgment is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and 
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adjudged by the Court that the judgment of the Cir- 
cuit Court in this cause be, and the same is hereby, 
affirmed. 

WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., concur. 

ELLIS, C.J., concurs in the conclusion reached. 


OLIN M. ALEXANDER, 
Plaintiff in Error, 
vs. Hillsborough County. 
R. E. BALLARD, 
Defendant in Error. 
BUFORD, J. 
In this case the declaration was in four counts, 
as follows: 


“1, For money lent by the plaintiff to the defendant. 
2. For money paid by the plaintiff for the defendant at 
his request. 


3. For money received by the defendant for the use of the 
plaintiff. 


4. For money found to be due from the defendant to the 
plaintiff on accounts stated between them.” 


There was one plea of general issue, “That the de- 
fendant was never indicted as alleged.’’ Upon the trial 
there was a judgment for plaintiff and writ of error 
was sued out. 

The aspect of the proof most favorable to the plain- 
tiff is to the effect that plaintiff was a real estate 
broker and that defendant procured his services to 
trade a piece of land at a trade-in value of $250,000.00 
as a binder on another piece of land, which the defend- 
ant proposed to purchase, and that the defendant, pri- 
or to the consummation of the trade, agreed to pay the 
plaintiff 5% commission based on the trade-in value 
of the land. 

That plaintiff consummated the trade by which the 
defendant conveyed his lands which were located in 
the State of Alabama at the agreed value of $250,- 
000.00 as a binder on the Florida lands which the de- 
defendant proposed to purchase and that the defend- 
ant failed and refused to pay plaintiff the commission 
for his services. There is no evidence to support either 
count of the declaration. There is no evidence that the 
defendant ever agreed after the service was rendered 
to pay the plaintiff any sum. There is no evidence 
that the defendant ever admitted after the closing of 
the deal that he was indebted to plaintiff in any par- 
ticular sum. There is no evidence that a statement 
of account was ever rendered to the defendant which 
he admitted was correct. There is no evidence that 
the defendant received from the plaintiff, or from any- 
one else, any money in connection with the transac- 
tion. 

In Ingram-Dekle Lumber Company, a corporation, 
vs. Geiger, 71 Fla. 390; 71 Sou. 552, this court say: 


“The allegata and probata must meet and correspond, the 
issues being made by the pleadings to which the proofs must 
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be confined. There can be no recovery upon a cause of action, 
however meritorious it may be, that is in substance variant 
from that which is pleaded by the plaintiff.” 


In this case the allegata and probata do not cor- 
respond. Therefore, judgment should be reversed and 
it is so ordered. 

Reversed. 

WHITFIELD, P.J., and TERRELL, J., concur. 

ELLIS, C. J. and STRUM and BROWN, J. J., con- 
cur in the opinion and judgment. 


Charles J. Germak, 
Plaintiff in Error, 
vs. Putnam County. 
Florida East Coast Railway 
Company, a Corporation, 
Defendant in Error. 
PER CURIAM. 

The declaration states an injury at a grade cross- 
ing in a municipality alleged to have been caused by 
the defendant in carelessly and negligently running 
and operating its train whereby it struck a motor 
driven vehicle in which plaintiff was riding, as the 
motor vehicle was crossing defendant’s tracks. Trial 
was had on a plea of not guilty. Verdict and judg- 
ment were rendered for the defendant and the plain- 
tiff took writ of error. 

The court allowed counsel for each side one hour 
for argument to the jury. One of the counsel for the 
plaintiff made an opening argument for twenty min- 
utes. Counsel for the defendant waived his right of 
argument. Thereupon the other counsel for the plain- 
tiff requested “permission to argue the case to the 
jury, either as an opening or closing argument, and 
insisted that he had an absolute right to argue the case 
to the jury for the space of forty minutes, the unused 
time allowed by the court.” This was denied. Ex- 
ception was taken. The court stated: “The rule is 
that there is an opening and closing argument for 
the plaintiff in the case. Plaintiff in this case has 
made its opening argument, the defendant does not 
care to argue the case; therefore the case is submitted 
on the argument of the plaintiff.” 

The defendant’s counsel having made no argument 
there was nothing to be met or replied to by counsel 
for the plaintiff, and the presentation rested upon the 
opening argument for the plaintiff. This would not 
necessarily be harmful to the plaintiff and there is 
nothing in the record to indicate that the plaintiff 
could reasonably have been injured by the ruling in 
the case. 


In B. & O. R. R. Co. v. Goodman 


U.S., 48 


Sup. Ct. Rep. 24, it is said:: When a man goes upon a 
railroad track he knows that he goes to a place where 
he will be killed if a train comes upon him before he is _ 
clear of the track. He knows he must stop for the . 
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train, not the train stop for him. In such circum- 
stances if a driver cannot be sure otherwise whether 
a train is dangerously near he must stop and get out 
of his vehicle, although obviously he will not often be 
required to do more than stop and look. It is true, 
as said in Flannelly v. Delaware & H. Co. 225 U. S. 
597, 603, 56 L. Ed. 1221, 1222, 44 L. R. A. (N. 8.) 
154, 30 Sup. Ct. Rep. 783, that the question of due care 
very generally is left to the jury. But we are dealing 
with a standard of conduct, and when the standard is 
clear it should be laid down once for all by courts. See 
Southern P. Co. v. Berkshire, 254 U. S. 415, 417, 419, 
65 L. Ed. 335, 337, 338, 41 Sup. Ct. Rep. 162.” 

This rule has reference to the standard of con- 
duct required by law of persons in crossing railroad 
tracks. It does not relate to the standard of duty im- 
posed upon railroad companies or define the liability 
of such companies under a statute like the one in Flor- 
ida which provides that ‘‘a railroad company shall be 
liable for any damage done to persons * by the running 
of locomotives or cars * unless the company shall 
make it appear that their agents have exercised all 
ordinary and reasonable care and diligence, the pre- 
sumption in all cases being against the company. No 
person shall recover damages from a railroad com- 
pany for injury to himself or his property * caused 
by his own negligence. If the complainant and the 
agents of the company are both at fault, the former 
may recover, but the damages shall be diminished or 
increased in proportion to the amount of default at- 
tributed to him.” Sections 4964-5 Rev. Gen Stats. 
1920. 

Under the above statutory provisions the rule an- 
nounced by the Supreme Court of the United States 
in the Goodman case, supra, may be an appropriate 
standard of care required of a person in crossing a 
railroad track, to be applied in actions to recover dam- 
ages for personal injuries received by collision with a 
train at a railroad crossing, and negligence of the in- 
jured person may appear from his failure to observe 
the required standard, which would bar recovery un- 
der the law in some states, see Penn. R. Co. v. Rusy- 
nik, Ohio, 159 N. E. 826; yet under the Florida Sta- 
tute if an injury is duly alleged and shown to have 
been caused by the running of a railroad company’s 
train, there may be a recovery for damage done unless 
the company shall make it appear that its employes 
exercised all ordinary and reasonable care and dili- 
gence in the premises, Tampa El]. Co. v. Bazemore, 
85 Fla. 164, 96 So. 337; but if it appears that the 
injury was caused solely by the negligence of the party 
injured there can be no recovery, S. A. L. R. Co. v. 
Myrick, 91 Fla. 918, 109 So. 193; S. A. L. Ry. v. 
Tomberlin, 70 Fla. 435, 70 So. 437; Tampa El. Co. v. 
Bourquardez, 72 Fla. 161, 72 So. 668; and if both the 
injured person and employes of the railroad company 


were at fault in causing the injury, there may be a 
recovery, but the damages will be reduced in propor- 
tion to the contributory negligence of the injured 
party... L. & N. Ry. Co. v. Norton, 75 Fla. 597, 78 
So. 982; A. C. L. Ry. Co. v. Weir, 63 Fla. 69, 58 So. 
641; Davis v. Cain 86 Fla. 18, 97 So. 305; Stephens v. 
Tampa El. Co. 81 Fla. 512, 88 So. 303; A. C. L. Ry. 
v. Callen 73 Fla. 688, 74 So. 799; S. A. L. Ry. v. 
Teghlman, 237 U. S. 499, 35 Sup. Ct. 654, 57 L. Ed. 
1096, Ann. cas. 1914 C. 172; 109 So. 432. 

The charges given in the main accord with the law 
of this State as above indicated; and such techincal 
inaccuracies as appear in the charges could not reas- 
onably have been harmful to the plaintiff in view of 
entire evidence and the charges considered as a whole. 

There are conflicts in material portions of the 
testimony, but considering the evidence in its entirety 
the verdict found appears to be the correct 
one; and there is nothing to indicate that the trial 
was not fair or that the result is not a just conclusion. 
See 8S. A. L. Ry. Co., v. Myrick, 91 Fla. 918, 109 So. 


193; Tampa E. C. R. Co. v. Lynch, 91 Fla. 375, 108 So. 
560. 


Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J. Concur. 

Ellis, C. J. and STRUM and BROWN, J. J., Concur 
in the Opinion and Judgment. 

Opinion filed May 30, 1928. 


Walter B. Abell, 
Appellant, 
Vv. Palm Beach County. 
Town of Boynton, a municipal 
corporation and Roy O. Myers, 
Harry Benson and E. L. Winchester, 
as commissioners of the 
Town of Boynton, 
Appellees. 

TERRELL, J. 

This case is bottomed on the following facts: The 
Town of Boynton by resolution promulgated as author- 
ized by Chapter 9298, Acts of 1923, Laws of Florida, 
determined to make certain street improvements, in- 
cluding the improvement of the Dixie Highway within 
the corporate limits of the said town. The total cost of 
said improvement was assessed against the abutting 
property in proportion to benefits prorated by the 
front footage. Bonds of the Town of Boynton were 


issued in the sum of $350,000.00 to pay for these im- 
provements which bonds were by decree of the Circuit 
Court of Palm Beach County dated January 19, 1927, 
confirmed and validated as provided by Section 3296 
et seq, Revised General Statutes of Fiorida. 
Appellant, Walter B. Abell, owned Lot six (6) in 
Sam Brown, Junior’s Subdivision, of Section fifteen 
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(15) lying one hundred forty feet (140) along the 
Dixie Highway in the said Town of Boynton, against 
which an assessment of $1004.60 was laid as his por- 
tion of the cost of the improvement so made. Appel- 
lant did not complain of the assessment against him at 
the meeting which the appellees advertised and held 
as an equalizing board to hear complaints of property 
owners, nor did he intervene in the suit to validate 
the bonds. 

On September 21st, 1927, long after the validation 
of the bonds and the completion of the improvements 
appellant filed his bill of complaint seeking to cancel 
the assessment against his land and to declare the 
bonds void. The bill of complaint prayed for a tem- 
porary restraining order which was granted and later 
dissolved. Appeal was taken from the decree dis- 
solving the temporary restraining order which was 
treated as a decree of dismissal and the whole cause 
is presented here on its merits. In view of the plead- 


ings and the contents of the decree of the chancellor © 


appealed from, there can be no objection to the case 
taking this course. 

Appellant contends here (1) That the Town of 
Boynton was created under Chapter 8918, Acts of 1921, 
Laws of Florida, by which its powers are defined and 
that it cannot therefore legally make assessments and 
public improvements as authorized by Chapter 9298, 
Acts of 1923, Laws of Florida, (2) That the Town of 
Boynton appropriated the lands of appellant for a pub- 
lic street without having legally acquired the same 
by grant, purchase, condemnation or otherwise there- 
by violating a constitutional right of appellant which 
was not put in repose by the decree validating the 
bonds, (8) Under the facts in this case, could the Town 
of Boynton legally impose an assessment against the 
abutting owners for the total cost of the improvement, 
and (4) When may appellant be said to be estopped 
and to have waived his rights to relief against the as- 
sessment imposed on his lands for the improvement 
brought in question. 


In making public improvements is the Town of 
Boynton restricted to the provisions of its Charter 
act, (Chapter 8918, Acts of 1921, Laws of Florida.) 
That the Charter act of a municipality generally de- 
fines the orbit in which it must move and execute ev- 
ery power and duty imposed on it cannot be questioned. 
Malone v. City of Quincy, 66 Fla. 52, 63 So. Rep. 922; 
Hill v. Memphis, 134, U. S. 198, 10 Sup. Ct. Rep. 562; 
Eufaula v. McNab, 67 Ala. 588, 42 Am. Rep. 118. 
Chapter 8918, Acts of 1921 is not by its terms exclus- 
ive while Chapter 9298, Acts of 1923, shows on its face 
(Section 21) that it repealed no act of like substance 
and that it was intended as a “supplemental, additional 
and alternative method of procedure for the benefit 
of all cities, towns and municipal corporations of the 
State of Florida, whether organized under special act 


or the general law, and shall be liberally construed to 
effectuate its purpose.”’ Inspection shows the two acts 
to be consistent in terms and purpose, in no wise re- 
pugnant or irreconcilable and that there is a legiti- 
mate field of operation for both. By the decisions of 
this court we think both must be permitted to stand. 
There was therefore no error in the Town of Boynton 
exercising its option to proceed with the improvements 
and issuing bonds to pay for them under Chapter 9298, 
Acts of 1923, City of Tampa v. Prince, 63 Fla. 387, 
58 So. 542; Sanders v. Howell, 73 Fla. 563, 74 So. 802; 
St. Petersburg v. Pinellas County Power Co. 87 Fla. 
315, 100 So. Rep. 509. 

If the town of Boynton appropriated the lands of 
appellant for a public street without having legally ac- 
quired title to the same and assessed the total cost of 
improving the Dixie Highway, a main thoroughfare 
through said town to the abutting owners, including 
appellant, are such matters put in repose by a decree 
validating its bonds pursuant to Section 3296 et seq., 
Revised General Statutes of Florida. 

It is fundamental that one’s lands cannot be ap- 
propriated for a public street or other public purpose 
without just compensation therefor. In City of Fort 
Myers v. State of Florida, et al., decided April 14, 1928, 
this court held that if a public improvement resulted 
in a primary benefit to the public and an incidental 
benefit to the property improved to require such abut- 
ting or improved property to bear the total expense 
of the improvement would amount to an arbitrary and 
unwarranted servitude which could not be imposed. 

We also held in the Fort Myers case that Constitu- 
tional rights or privileges which are designed solely 
for the protection of the property rights of the indi- 
vidual concerned and which he may waive or with ref- 
erence to which he may estop himself or as to which 
the legislature may lawfully limit the period of time 
within which such right or privilege may be exercised, 
may be put in repose by a decree validating the bonds 
pursuant to Section 3296 et seq., Revised General Sta- 
tutes of Florida. 


To appropriate appellant’s lands for a public street 
and assess the cost thereof against him in the manner 
he alleges was in violation of his fundamental rights 
which could have been defeated if moved against at 
the proper time. We think however that in both in- 
stances they were such rights as were provided solely 
for the protection of the property rights of appellant 
which he could and did waive under authority of the 
Fort Myers case, supra. Dillon Municipal Corpora- 
tions, (5th Ed.) Section 1041 N..The authorities on 
this point appear to hold that all rights personal to the 
owner which are not jurisdictional may be waived. 
168 U. S. 224. Appellant’s right to compensation for 
lands taken for a public purpose has no relation to 
the amount of assessment against him and can be de- - 
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termined in an independent action. 
Louis, 164 Mo. 146, 64 So. Rep. 180. 


‘France v. St. 


The concluding question urged before us is whether 


or not appellant is estopped and has waived his right 
to relief against the assessment complained of. 

The record discloses that the assessment roll was 
made up and published and that the town council ad- 
vertised the time and place for and did sit as an equal- 
izing board as required by Chapter 9298, Laws of 
Florida. Appellant was on notice that improvements 
would be made and that all lands including his own 
would be assessed and bonds issued to pay for them. 
The contract was awarded, the work completed, bonds 
were issued and validated and while appellant was on 
notice of all these proceedings he offered no resistance 
to any of them, raised no objection to the assessment 
against his lands or to the appropriation of the right of 
way across them at the time provided by law for him 
to do so, but months after filed his bill in this cause. 

Under the law appellant could have complained of 
the assessment before the town council sitting as an 
equalizing board, he could have enjoined the letting of 
the contract for the improvement over his lands or 
he could have intervened and resisted the validation 
of the bonds, but having failed to avail himself of any 
of these remedies provided for his protection the gener- 
al rule is that he is estopped and cannot be heard by a 
judicial tribunal to assert the injustice, the invalidity 
or the unconstitutionality of the assessments against 
him. Francomb v. City & County of Denver, 252 U. 
S. 7, 40 Sup. Ct. Rep. 271, 64 Law Ed. 424; Milheim v. 
Moffat Tunnel Improvement Dist., 262 U. S. 710, 43 
Sup. Ct. Rep. 694, 67 Law Ed. 1194; First National 
Bank of Greenley v. Board of Com’rs of Weld County, 
Colo., 264 U. S. 450, 44 Sup. Ct. Rep. 385, 68 Law 
Ed. 784; Gorham Mfg. Co. v. State Tax Commission 
of State of New York, 266 U. S. 265, 45 Sup. Ct. Rep. 
80, 69 Law Ed. 279; Chicago, Milwaukee, St. Paul and 
Pacific R. R. Co. v. Risty, 72 Law Ed. — U. 8. Su- 
preme Court Advance Opinions, April 16, 1928, page 
365; Hampton v. City of Gainesville, 64 Fla. 303, 60 
So. Rep. 185; Anderson v. City of Ocala, 67 Fla. 204, 
64 So. Rep. 775, 52 L. R. A. (N. 8S.) 287; Moore v. City 
of Yonkers, 235 Fed. Rep. 485, 9 A. L. R. 587; City 
of Bartlesville v. Holm, 40 Okla. 467, 139 Pac. Rep. 
273, 9 A. L. R. 627, note 634 citing cases dealing with 
every phase of the loss of the right to contest an as- 
sessment for public improvements by waiver, estoppel 
or other cause. LeMoyne v. West Chicago Park 
Com’rs., 116 Ill. 41 4 N. E. Rep. 498, 6 M. E. Rep. 48; 
McSheroy v. Wood, 102 Cal. 647, 36 Pac. Rep. 1010; 
McGregor v. Hogan, 263 U. S. 234, 44 Sup. Ct. Rep. 50, 
68 Law Ed. 282. 2 Page & Jones on Taxation by assess- 
ment, Section 927, Dillon Municipal Corporations (5th 
Ed.) Sections 1454, 1455 and 1457N. 

In his replication appellant alleges that he filed 


his formal protest to the assessments against him with 
the Commissioners of the Town of Boynton. The rec- 
ord however does not show when said protest was filed 
or that it in fact was ever filed or considered. As 
against the showing made in the record the unsupport- 
ed statement of the pleader cannot prevail as some of 
the cases point out that the most lawful objections 
to a proposed assessment may be waived. Wight v. 
Davidson, 181 N. 8. 371, 21 Sup. Ct. 616; 45 Law Ed. 
900; Chadwick v. Kelley, 187 U. S. 540, 23 Sup. Ct. 
Rep. 175; 47 Law Ed. 293; Moore v. City of Yonkers, 
supra. 

It is our conclusion that appellant not having avail- 
ed himself of any of the remedies provided under the 
law of Florida for relief against the assessment im- 
posed on him and not having shown fraud or bad faith 
on the part of the commission in making the assess- 
ment or any reason why the remedy provided under 
the law was not open to him and exercised as provided 
he is now estopped to do so and is precluded from at- 
tacking the assessment against him in a proceeding 
of this character. 

Affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed May 30, 1928. 


Girard Trust Company, a 
Corporation, Trustee under 
the will of John J. Ferreck, 
deceased, 
Appellant, 

vs. 
Tampashores Development Company, 
a Corporation, et al., 


Appellees. 


Pinellas County. 


BUFORD, J. 

In this case the Girard Trust Company, a for- 
eign corporation, Trustee under the will of John J. 
Ferreck, deceased, brought suit against Tampashores 
Development Company, a corporation organized un- 
der the laws of the State of Florida, and others 
to foreclose a mortgage on certain lands situate in 
Pinellas County, Florida, which was executed on Oc- 
tober 6, 1924, by Oldsmar Development Company, 
a corporation, to the Girard Trust Company, Trus- 
tee under the will of John J. Ferreck, deceased, to se- 
cure a note bearing even date for $79,025.00 pay- 
able at the office of Girard Trust Company in Phila- 
delphia, Pa., which note it is alleged was for the 
balance of the purchase price of lands described in 
the mortgage, which lands it is alleged were on the 
6th day of October, 1924, conveyed to Oldsmar Land 
& Development Company by Girard Trust Company, 
Trustee under the will of John J. Ferreck, deceased. 
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It is alleged that Oldsmar Development Company 
by an amendment to its charter changed its name 
to Tampashores Development Company. 

To the bill of complaint Tampashores Develop- 
ment Company filed a plea in the following language, 
to-wit: 

“The plea of Tampashores Development Company, a cor- 
poration, one of the defendants to the bill of complaint of 
Girard Trust Company, a corporation organized and existing 
under the laws of the State of Pennsylvania, Trustee under 
the will of John J. Ferreck, deceased, complainant. 

This defendant, waiving the demurrer heretofore filed 
by it, by protestation, not confessing or acknowledging all or 
any of the matters and things in the complainant’s bill men- 
tioned to be true in such manner and form as the same are 
therein and thereby set forth and alleged, doth plead unto 
the same and for plea says: 

That the complainant in this bill is a foreign corpora- 
tion, chartered under the laws of a state other than the State 
of Florida, and that it is attempting to act within the State 
of Florida in the capacity of trustee for the estate of John 
J. Ferreck, deceased, by suing to foreclose a mortgage in 
this proceeding and that under the laws of the State of 
Florida said foreign corporation has no power to enforce the 
alleged mortgage described in the bill of complaint in this 
cause, as in and by said bill it seeks to do. 

All of which matters and things this defendant avers 
to be true and pleads the same to the whole of the said bill 
and demands the judgment of this honorable court whether 
it ought to be compelled to make any answer to the said bill 
of complaint, and prays to be hence dismissed with its reason- 
able costs in this behalf most wrongfully sustained.” 

The plea was set down for hearing and it coming 
on to be heard the plea was sustained by the chancel- 
lor. 


From the order sustaining the plea appeal was tak- 
en to this court. It is assumed that the plea refers 
to Chapter 8531, Acts of 1921, as amended by Chap- 
ter 9287, Acts of 1923. The pertinent part of this Act 
is as follows: 


Section 1. “That from and after the passage of this Act 
it shall be unlawful for any corporation or association to ex- 
ercise any of the trust functions now prescribed by the Laws 
of the State of Florida to be exercised by trust companies or 
associations, or to exercise any of the duties, powers or enjoy 
the emoluments, profits or benefits which may be granted 
or may have heretofore been granted by the Legislature of the 
State of Florida to corporations or associations without hav- 
ing first obtained a charter under the Laws of the State of 
Florida granting the exercise of such powers, duties and 
functions. Provided that nothing in this Act shall apply to 
the making, execution or acknowledgement of any deed here- 
tofore made or that may be hereafter made by any associa- 
tion or corporation organized under the laws of any other 
state or any trustee, executor or administrator appointed 
under any will executed by a non-resident, or to the making 
execution or acknowledgment of any deed heretofore made 
or hereafter made by such foreign trustee, executor or admin- 
istrator.” 


This is a case of first impression in this Court 
in so far as the construction to be given to the lan- 
guage used in this statute is concerned. 


We have been unable to find a parallel case re- 


ported from other jurisdictions. This, however, should 
create no surprise as ours is a peculiar statute. 


It will be observed that the statute as first enact- 
ed in 1921 was found by the legislature to be unwise 
and, therefore, the addition of the words: ‘Provided 
that nothing in this Act shall apply to the making, 
execution or acknowledgment of any deed heretofore 
made or that may be hereafter made by any associ- 
ation or corporation organized under the laws of any 
other state or any trustee, executor or administrator 
appointed under any will executed by a non-resident, 
or to the making, execution or acknowledgment of 
any deed heretofore made or hereafter made by such 
foreign trustee, executor or administrator,’ was 
made. 

It must be assumed that this provision enacted 
by the legislature was intended to have some useful 
purpose, it appears that that useful purpose was to 
make it lawfully possible for foreign trustees, exe- 
cutors or administrators appointed under any will 
by a non-resident to convey and dispose of property 
in this state owned by the decedent at the time of 
death and the legal title to which had passed by will 
to a trustee, executor or administrator. If this was 
the purpose of the legislative Act, and we hold that 
it was, then the Act by implication, authorizes such 
trustee, executor or administrator appointed under 
any will of a non-resident decedent to perform all 
functions incident to the conveying of the property 
and one of the things necessarily incidental to the 
proper conveyance by a trustee of a trust estate is 
to secure for the benefit of the estate the proceeds 
of the conveyance. 


“If a statute grants a right or imposes a duty, 
it also confers by implication every particular power 
necessary for the exercise of the one or the per- 
formance of the other.” Newcomb v. City of Indian- 
apolis et al., 141 Ind. 251; 40 N. E. 919; 28 L. R. A. 
732. That which is clearly implied is as much a part 
of the law and is as effectual as that which is ex- 
pressed. U. S. v. Babbit, 17 U. S. Law Ed. 94; Croxall 
v. Shererd 18 U. S. Law Ed. 572; U. S. v. Hobson 19 
U. S. Law Ed. 937; Luria v. U. S., 58 Law Ed. 101. 
“Where a statute requires an act to be done for the 
benefit of another or forbids the doing of an act 
which may be to his injury, though no action be 
given in express terms by the statute for the omission 
or commission, the general rule of law is that the 
party injured should have an action; for where a 
statute gives a right, there, although in express terms 
it has not given a remedy, the remedy which by law is 
properly applicable to that right follows as an in- 
cident.” 25 R. C. L. 9799; Willis vs. Mabon 48 Minn. 
140; 50 N. W. 1110. 


A statute authorizing a trustee, executor or ad- 
ministrator to pass the legal title of a trust estate to- 
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a stranger would be worse than useless unless it be 
construed that the authority to make and execute the 
deeds and pass the title carries with it the implied 
and needful authority to receive and, if necessary, to 
enforce, the payment of the agreed purchase price of 
the property so conveyed. 

The logical, and we think necessary, conclusion 
is that chapter 9287, Acts of 1923, in the proviso 
that nothing in the Act shall apply to the making, 
execution or acknowledgment of any deed heretofore 
made or that may be hereafter made by any associ- 
ation or corporation organized under the laws of any 
other state, or any trustee, executor or administrator 
appointed under any will executed by a non-resident, 
or to the making or execution or acknowledgment 
of any deed heretofore made or hereafter made by 
such foreign trustee, executor or administrator; also 
excluded from the provisions of the act the usual and 
necessary action, conduct and functions of such trus- 
tees, executors or administrators in receiving or in the 
enforcing of the payment of the purchase price of 
lands conveyed by deeds so executed. 

The order of the chancellor sustaining the plea 
should be reversed and the cause remanded for fur- 
ther proceedings not inconsistent with this opinion. 
It is so ordered. 

Reversed and remanded. 

WHITFIELD, P. J. and TERRELL, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment. 

Opinion filed June 6, 1928. 


James E. Flood, Clerk of the 
Civil court of Record, in and 
for Dade County, Florida, 
Plaintiff in Error, 
vs. Dade County. 
State of Florida Ex Rel . 
Homeland Company, a Florida 
Corporation, 
Defendant in Error. 

BUFORD, J. 

The defendant in error, who was relator in the 
court below, filed in the Circuit Court of Dade Coun- 
ty, Florida, petition for an alternative writ of man- 
damus against the plaintiff in error, who was res- 
pondent in the court below. The petition was grant- 
ed and the alternative writ issued. On motion by the 
respondent to quash the writ a peremptory writ of 
mandamus issued. Respondent took writ of error to 
this Court. 

Petition was brought to test the validity of Chap- 
ter 12004, Acts of 1927, which is as follows: 

“An Act Providing for the Payment, Collection and Use of 


a Docket Fee to be Charged and Collected in Certain Civil 
Cases in all Those Counties of the State of Florida Which 


Constitute, of Themselves, an Entire Judicial Circuit and in 
Which There Shall be Now or Hereafter Authorized and Pro- 
vided for by Law Three or More Judges for the Circuit 
Court of Such Circuit and for the Taxation of Such Docket 
Fee as Cost. 
Be It Enacted by the Legislature of the State of Florida: 
Section 1. That wherever in this State A Single County 
shall constitute aan entire Judicial Circuit, and for which 
Circuit there shall have been autkorized and provided or 
shall hereafter be authorized and provided, Three or more 
Circuit Judges for the Circuit Court thereof, there shall, in 
addition to all other costs prescribed by law, be charged and 
collected by the Clerk of the Circuit Court and by the Clerk 
of the Civil Court of Record, in such Counties, upon institu- 
tion of any and all suits in Chancery therein or any and 
all suits at law therein in which the amount or value in con- 
troversy shall exceed Five Hundred Dollars a docket fee of 
Ten Dollars ($10.00) in each case, which fee shall be paid 
to such Clerk by or in behalf of the Plaintiff in any such suit 
upon the institution thereof; such docket fee to be charged 
as costs in the case of other costs chargeable therein. 
Section 2. It shall be the duty of the Clerk of said 
Court to keep strict account of all such Docket fees so paid, 
and, between the first and tenth days of each calendar month, 
to file with the Board of County Commissioners of such County 
a written report setting forth all payments so made, the cases 
in which paid, the date of such payment and the aggregate 
amount of money so paid during the next preceeding calendar 
month, and it shall likewise be the duty of such Clerk, between 
the first and tenth days of each month, to pay to such Bank or 
other depository as said Board of County Commissioners may 
designate and into a Special Fund, hereby created, to be 
known as the Docket Fee Fund, all monies so received by 
such Clerk for the then next preceding calendar month, 
Sec. 3. It shall be the duty of such Board of County Com- 
missioners to cause said monies so paid into said fund to 
be expended for the establishment and maintenance of an ade- 
quate public law library, to be located in the County Court 
House of such County, the said library to be conducted under 
such rules and regulations as the Board of County Commis- 
sioners of such County shall, from time to time, prescribe, and 
in the payment of legitimate claims against such County 
for the conduct and operation of the Courts therein, so far 
as said fund so collected shall suffice or be necessary, any bal- 
ance remaining thereafter to be used and applied as said 


Board may from time to time deem best for general County 
purposes. 


Sec. 4. All laws and parts of law in conflict herewith 
are hereby repealed. 


Sec. 5. This Act shall take effect immediately upon its 
becoming a law.” 


The validity of the Act is attacked upon several 
grounds. We feel, however, that it is only necessary to 
consider one objection which is presented. 

The first question which arises is “Is this so- 
called Docket Fee in fact a fee, or it is a tax?” A fee as 
defined by 12 American & English Encyclopedia of 
Law, 889, is “A reward or wages given to one as com- 
pensation for his labor and trouble for the execution 
‘of his office * * *.” A fee is defined by Webster’s 


New International Dictionary as “tribute to a superi- 
or; a charge fixed by law for the services of a public 
officer or for the use of a privilege under control 
of the Government; pay, wages, salary; reward or 
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compensation for services rendered or to be rendered ; 
a charge for special services which people are com- 
pelled to accept; a charge for special services which 
people are not compelled to accept, unless they choose.” 
It is also said by the latter authority, “The chief dif- 
ference between the two things (assessment and fee) 
is that an assessment is levied once for all to meet 
some extraordinary expense, while fees are charged 
for services which are constantly recurring in the 
ordinary course of relations between a Government 


and its subjects. A tax, as defined by Webster’s New. 


International Dictionary, is “a charge, a pecuniary 
burden imposed by authority specific, a charge or 
burden usually pecuniary relating to persons or prop- 
erty for public purposes; a forced contribution of 
wealth to meet the public need of the Government. 
A sum imposed or levied upon the members of so- 
ciety to defray its expenses; to exact money for the 
support of Government.” A tax is defined in Ameri- 
can & English Encyclopedia of Law, 578, as “Bur- 
dens or charges imposed by legislative authority on 
persons or property to raise money for public pur- 
poses.” 

Reverting to the Act here under consideration, 
we find that it provides that in all counties coming 
within the purview of the Act that the Clerk of the 
Circuit Court and the Clerk of the Civil Court of 
Record shall be paid upon the institution of any and 
all suits in chancery and in any and all suits at law 
in which the amount or value in controversy shall 
exceed $500.00 a docket fee of $10.00 in each case, 
which fee is required to be paid by the plaintiff upon 
the institution of the suit. The Act further provides 
that the Clerk shall keep a strict account of the docket 
fees so charged and collected and shall render a re- 
port between the first and tenth days of each calen- 
dar month to the Board of County Commissioners set- 
ting forth all payments so made, the cases in which 
the same are paid, the date of payment and the ag- 
gregate amount of money so paid during the preceding 
calendar month. The Clerk is required to deposit all 
this money in a bank or other depository designated 
by the Board of County Commissioners to constitute 
a special fund to be known as the Docket Fee Fund. 


The Act then provides: 


“It shall be the duty of such Board of County Commis- 
sioners to cause said monies so paid into said fund to be 
expended for the establishment and maintenance of an ade- 
quate public law library, to be located in the County Court 
House of such County, the said library to be conducted under 
such rules and regulations as the Board of County Commis- 
sioners of such County shall, from time to time, prescribe, and 
in the payment of legitimate claims against such County 
for the conduct and operations of the courts therein, so far 
as said fund so collected shall suffice or be necessary, any 
balance remaining thereafter to be used and applied as said 


Board may from time to time deem best for general County 
purposes.” 


It is clear that to call this a Fee is a misnomer. It 
is a tax levied and collected for a county purpose, if 
the establishment of a law library may be considered 
a County purpose. No part of the so called fee is 
appropriated for the payment of any services rend- 
ered by the Clerk rendering the service in the case. 


Section 4 of the Bill of Rights of the State of Flor- 
ida is as follows: 


“All courts in this State shall be open, so that every per- 
son for any injury done him in his lands, goods, person or 
reputation shall have remedy, by due course of law, and right 
and justice shall be administered without sale, denial or de- 
lay.” 

The provisions of the above quoted Act of the 
Legislature are clearly repugnant to this section of the 
Bill of Rights. The Act is clearly an attempt to levy 
a tax on those who must bring their causes into 
court and to require the payment of such tax for the 
benefit of the public treasury and is an abrogation 
of the administration of right and justice. The Su- 
preme Court of North Dakota in the case of Malin 
et al vs. LaMoure County, reported in 145 N. W. 
582, in construing a similar statute, say: 


“We realize that the clause of the Magna Charta to 
the effect, “Nulli vendimus, nulli negabimux aut differimus just- 
itiam vel rectum,” and which we have paraphrased in our 
Constitution (section 22 art. 1) into: “All courts shall be open, 
and every man for any injury done him in his lands, goods, 
person or reputation shall have remedy by due process of 
law, and right and justice administered without sale, denial or 
delay,” has generally been construed not to prohibit the impo- 
sition of reasonable court costs and was aimed rather against 
the selling of justice by magistrates themselves, that is to 
say bribery, than the imposition of reasonable fees. See North- 
ern Counties Investment Trust v. Sears, 30 Or. 388, 41 Pac. 931, 
55 L. R. A. 192; Harrison vs. Willis, 7 Heisk. (Tenn.) 46, 19 
Am. Rep. 604; Townsend v. Townsend, Peck (Tenn.) 15, 14 
Am. Dec. 722. We are quite satisfied, however, that prior 
to the adoption of the North Dakota Constitution the meaning 
had extended its original boundary, and that the provisions 
which are to be found in the Constitutions of all of the 
states were aimed not merely against the selling of justice 
by the magistrates, but by the state itself; in other words, 
that a free and reasonable access to the courts and to the 
privileges accorded by the courts, and without unreasonable 
charges, was intended to be guaranteed to every one.” 


We concur in the opinion so expressed by that 
Court as to the meaning of like language used in 
our Bill of Rights. It, therefore, becomes unneces- 
sary for us to consider any of the other questions 


presented. The judgment of the Circuit Court should 
be affirmed and it is so ordered. 


Affirmed. 
WHITFIELD, P. J. and TERRELL, J., Concur. 


ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 


Opinion filed June 6, 1928. 
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William A. Stringfellow and 
Claire Stringfellow, 


Appellants, 


vs. Volusia County. 


J. E. Alexander, Francis 
Stringfellow, a minor, through 
his Guardian, Robert L. 
Stringfellow, and Volusia County 
Bank and Trust Company, a corpo- 
ration, 

Appellee. 


ELLIS, C. J. 


In October, 1922, there were in existence two life 
insurance policies: one issued by Travellers’ Insurance 
Company on the life of J. E. Alexander in the sum 
of five thousand dollars payable to Frances S. Alex- 
ander and dated March 9, 1896; the other issued by 
Woodmen of the World on the life of J. E. Alexander 
in the sum of two thousand dollars payable to Frances 
S. Alexander and dated August 28, 1908. 

Frances S. Alexander was the mother of J. E. 
Alexander. She departed this life sometime after the 
24th day of October, 1922. On the last mentioned date 
J. E. Alexander, by a written instrument under seal, 
“transferred and assigned to Volusia County Bank & 
Trust Company, DeLand, Florida, the proceeds” of 
the aforementioned insurance policies. The instrument 
is set out here in full. It is as follows: 

“Know all men by these presents that I, J. E. Alexander, 
of DeLand, Volusia County, Florida, have in consideration of 
the sum of one dollar and other good and valuable consider- 
ations, transferred, assigned and set thereunto the Volusia 
County Bank and Trust Company the proceeds of the follow- 
ing described policies of insurance as the same shall become 
payable to me or to my estate: Policy 87104 issued by the 
Travelers Insurance Company, $5,000.00 on the life of J. E. 


Alexander, dated March 9th, 1896, payable to Frances S. Alex- — 


ander. Policy No. 13287 issued by Woodmen of the World, 
$2,000.00 on the life of J. E. Alexander, dated August 28th, 
1908, payable to Frances S. Alexander. To have and to hold 
the proceeds of said described insurance policies in trust for 
my mother, Frances S. Alexander, and in the event of her death 
if I should survive her, the same to be paid to my niece, 
Claire Stringfellow, and nephews, Willie Stringfellow and 
Francis Stringfellow. 

IN TESTIMONY WHEREOF I set my hand and seal 
this 24th day of October, A. D. 1922. 

J. E. Alexander (Seal) 

J. E. Peacock 
Robt. H. Anderson 
State of Florida 
Volusia County 


Before the subscriber, personally appeared J. E. Alex- 


‘ander, to me well known to be the individual described in 


and who executed the foregoing instrument, and acknowledged 
and declared that he did execute the same for the uses and 
purposes therein expressed. 


IN TESTIMONY WHEREOF, I have hereunto set my 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


hand and affixed my official seal, this 24th day of October, 
A. D. 1922. - 


J. E. Peacock 
Notary Public 
(Seal) My commission expires April 11, 1925.” 


In August, 1924, J. E. Alexander exhibited his 
petition in the Circuit Court for Volusia County for 
a reformation and cancellation of the assignment and 
named as respondents his niece Claire Stringfellow 
and his nephews Willie Stringfellow and Francis 
Stringfellow, minor son of Robert L. Stringfellow 
through the latter as guardian. 

The substance of the petition was that the scriv- 
ener in preparing the assignment made an error in 
that the assignment provided that the proceeds of the 
policies should be held in trust for the petitioner’s 
Mother ‘and in the event of her death, if I (petitioner) 
should survive her, the same to be paid to my niece, 
Claire Stringfellow, and nephews, Willie Stringfel- 
low and Francis Stringfellow,’ whereas it was pe- 
titioner’s purpose that the phrase: “in the event of 
her death, if I should survive her,” should have read 
as follows: “in the event of her death, if I should 
not survive her.” It is alleged that he intended to pro- 
vide for his niece and nephews in the matter of the 
disposition of the proceeds of the policies only in the 
event that his mother should survive him; that the 
assignment was made without valuable consideration 
and that petitioner intended to reserve for himself 
the right to “borrow as against said policies, and to 
further assign the same, and to do with them as he 
might desire, in the event that his mother, the said 
Frances S. Alexander, should not survive him.” 

Demurrers were interposed to the “petition” by 
Claire Stringfellow and Willie Stringfellow and the 
Bank answered that it was without any knowledge 
of the facts alleged except that the assignment was 
executed by the petitioner and delivered to the Bank. 
A decree pro confesso was entered against Francis 
Stringfellow through his guardian. The demurrers 
were overruled and the two Stringfellows appealed. 

The conclusion of the Court is that the Chancel- 
lor erred in overruling the demurrers which should 
have been sustained. Si 

The assignment of the proceeds of the policies as 
the same was prepared and delivered to the Bank 
amounted merely to the designation of another bene- 
ficiary in the event the mother should not survive 
the insured. 

In that the petitioner was within his rights. He 
merely named other beneficiaries in the event the first 
named beneficiary should predecease the assured. If 
the assignment had been made in the form according 
to which he now asks that it be drafted he would 
merely have attempted to change the beneficiary 


named in the policies without obtaining the original 
beneficiary’s consent, 
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In other words the petitioner took out insurance 
upon his life and named his mother beneficiary. In 
the event of petitioner’s death the mother would be 
entitled to the proceeds of the policies. He then 
thought that in the event his mother should predecease 
him he would like the proceeds in the event of his 
death to go to his nephews and niece, so he executed 
the trust assignment. Now he says that he desired, 
in case he had died before his mother, the proceeds to 
go to his nephews and niece. The effect of the assign- 
ment would have been to substitute the nephews and 
niece for his mother as beneficiary, and that without 
her consent. 

In view of the uncertainty of all life the assured 
commendably made provision for his mother against 
the event of his death before her’s and named her as 
beneficiary. This gave her, who had an insurable in- 
terest in his life, an interest both in the contract ana, 
in the event of his prior death, to the proceeds of the 
policies. In the absence of any showing of the exist- 
ence of clauses in the policies authorizing the assured 
to change the beneficiary named he would not be 
permitted to do so without the consent of the bene- 
ficiary. 

The assignment as originally prepared was valid. 
See New York Mutual Life Insurance Co. v. Hager- 
man, 19 Colo. App. 33, 72 Pac. Rep. 889; Burton v. 
Burton, 56 N. Y. App. Div. 1, 67 N. Y. Supp. 338; 
New York Mutual Life Ins. Co. v. Armstrong, 117 U. 
S. 591, 6 S. Ct. Rep. 877, 29 L. Ed. 997. 

As it is desired to be amended it would be invalid 
as being made without the consent of the insured who 
was living when it was made. Drake v. Stone, 58 
Ala. 133; Griffith v. New York Life Ins. Co., 101 Cal. 
627, 36 Pac. Rep. 113 40 Am. St. Rep. 96; New York 
Mutual Life Insurance Co. v. Hagerman, supra; Lemon 
v. The Phoenix Mutual Life Ins. Co., 38 Conn. 294; 
Glanz v. Gloeckler, 104 Ill. 573, 44 Am. Rep. 94; Weis- 
ert v. Muehl, 81 Ky. 336; Laughlin v. Norcross, 97 Me. 
33, 53 Atl. Rep. 834; Garner v. Germania Life Ins Co., 
110 N. Y. 266, 18 N. E. Rep. 150; 1 L. R. A. 256; Cen- 
tral Bank of Washington v. Hume, 128 U. S. 195, 32 
_L. Ed. 370, 9 Sup. Ct. Rep. 41; Penn. Mutual Life Ins. 
‘Co. v. Norcross, 163 Ind. 379, 72 N. E. Rep. 132. 

We do not decide the question which under dif- 
ferent circumstances might be presented as to the af- 
fect of the assignment upon persons who might inher- 
it the proceeds of the policies from Mrs. Alexander 
as her heirs. She having had a vested interest in the 
policies and the proceeds to be paid thereunder from 
the moment they were issued, the question might be 
appropriately raised of the validity of the first assign- 
ment even in so far as it sought to divert the proceeds 
of the policies from those who would inherit from 
Mrs. Alexander. The question is not presented and is 
not therefore necessary to be determined. 


The Chancellor erred and the orders overruling 
the demurrers to the petition are reversed. 

STRUM and BROWN, JJ, concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed June 13 1928. 
J. D. Sawyer, 


Appellant, 
vs. An Appeal from Circuit Court 
Charles A. Gustason, et al, for Hardee County. 
Appellees. 
BROWN, J. 

This is an appeal from an order granting a motion 
of defendant, Gustason, a resident of Minnesota, to 
set aside a decree pro confesso and final decree in fav- 
or of complainant and allowing him to file an answer 
theretofore tendered for filing. The motion was filed 
six months after the entry of the final decree attacked, 
which decree had been rendered in a suit to quiet title. 
The motion alleged that the defendant had not had 
any legal notice of the institution of the suit; that the 
affidavit and notice of publication were insufficient 
in law; that the defendant had an agent in the state 
upon whom service by subpoena could have been had; 
that he had been in quiet and undisputed possession of 
the property for over seven years and was in posses- 
sion when the suit was filed; that defendant’s title 
was superior to complainant’s claim, and that com- 
plainant or his solicitor knew, or by reasonable dili- 
gence could easily have obtained, defendant’s post of- 
fice address. The bill and the affidavit of non-residence 
attached thereto, had alleged that the defendant Gus- 
tason was a resident of some other state than the 
State of Florida, but his place of residence and ad- 
dress were unknown, yet believed to be within the 
United States, and that there was no person in the 
State of Florida service of subpoena upon whom would 
bind the defendant. The bill also alleged that the 
lands were wild, unoccupied and unimproved. Eight 
weeks publication was had of the order of publication. 
The statutory requirements as to constructive service 
by publication to known non-resident deféndants ap- 
pear to have been substantially complied with. See 
Section 3111, Revised General Statutes of Florida. 
While this may not be said as to the unknown defend- 
ants referred to in the bill to whom publication was 


also attempted to be made and as to whom Section . 


3112 and 3113, Revised General Statutes of Florida, 
as amended by Chapter 8465 of the laws of 1921, 
applied, this defendant had no right to question the 
court’s jurisdiction as to him on that ground. The 
publication to him, a known defendant, was sufficient 
under Section 3111. 

Nor was the allegation in the bill and affidavit that 
there was no person in this state service of subpoena 
upon whom would be binding upon the defendant, 
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shown to have been false. The affidavits in support 
of the motion tended to show that the defendant had 
a resident agent in charge of the property, though 
not residing upon it. But under our statutes service 
of a chancery subpoena or a summons ad res upon a 
mere agent of an individual is not sufficient to bring 
such individual into court. Sections 3110 and 2599, 
et seq., Revised General Statutes. 

As the final decree in this case was rendered in 
February, 1925, later statutes, such as Chapter 11383, 
Laws of 1926, approved November 30 1925; Chap- 
ter 10102, Laws of 1925, approved May 26, 1925, as 
amended by Chapter 11364, Laws of 1925, Extra Ses- 
sion, approved November 30, 1925, have no applica- 
tion. 


The bill was evidently filed under Section 3213, 
Revised General Statutes, which is derived from an 
act of 1899. This act made it possible for a party, 
whether in actual possession or not, claiming title to 
real estate, to bring suit to quiet such title against 
any person not in actual possession who claims an ad- 
verse interest or estate, legal or equitable, therein. But 
this statute did not attempt to change the old rule 
that a person claiming the legal title to land in the 
possession of another could not maintain a bill in 
equity against such person in possession to quiet the 
complainant’s title or remove as a cloud therefrom 
the claim of such party in possession. For in such 
case the complainant, having a claim of title, legal in 
its nature, and the defendant being in possession, had 
an adequate remedy at law by ejectment, and the 
defendant could not, by proceedings in equity to quiet 
title or remove a cloud, be deprived of his right to 
trial by jury in ejectment proceedings at law. Patton 
v. Crumpler, 29 Fla. 573, 11 So. 225; Sloan v. Sloan, 
25 Fla. 53, 5 So. 603; Gamble v. Hamilton, 31 Fla. 401, 
12 So. 229; Graham v. Fla. L. & M. Co. 33 Fla.356, 
14 So. 796; Trustees v. Gleason, 39 Fla. 771, 23 So. 
539; Briles v. Branford, 54 Fla. 501, 44 So. 987. Before 
this statute was adopted, the rule that, in bills to 
quiet title or remove clouds from title, it must have 
been shown that the complainant was in possession 
of the land, or that the land was wild and unoccupied. 
Watson v. Holliday, 37 Fla. 488, 19 So. 640; Sim- 
mons v. Carlton, 44 Fla. 719, 33 So. 408; Morgan v. 
Dunwoody, 66 Fla. 522, 63 So. 905. Where the com- 
mon law remedy by ejectment was clear and adequate, 
a court of equity was without jurisdiction; nor could 
the legislature confer jurisdiction upon it in any way 
that would conflict with the constitutional guarantees 
regarding trial by jury. Hughes v. Hannah, 39 Fla. 
365; 22 So. 613; Trustees v. Gleason, swpra. Such was 
the status of the law at the time the final decree of 
Feb. 20, 1925, was rendered, and motion to vacate 
granted. 


There were a number of affidavits submitted by 


both parties, upon the hearing of the motion to va- 
cate, upon this question of possession. While there was 
considerable conflict, there was such a strong show- 
ing made to the effect that at the time suit was brought 
and for some years prior thereto defendant Gustason 
was and had been in actuai possession of all or a large 
part of the property, having fenced and cultivated 
same through agents and tenants, that we would not 
be authorized to disturb the chancellor’s finding on 
that point. It was also shown that defendant Gustason 
had no knowledge whatever of the pendency of the 
suit or the rendition of the decrees until shortly be- 
fore the filing of the motion. Also, that he had an 
agent in charge of the property who was without no- 
tice or knowledge of the suit. Hence he was not 
guilty of laches. 


The question arises, did this finding authorize 


the court to grant the motion to vacate? 


In answer to this, pretermitting consideration at 
this juncture of the propriety of the remedy adopted 
to raise the question, it must be admitted that a find- 
ing by the court that the defendant was in actual pos- 
session when suit was brought was, under the above 
cited authorities, tantamount to a finding that, on 
the real facts, though not shown by the record in the 
original suit, the court was without jurisdiction of the 
subject matter, that its jurisdiction had been wrong- 
fully and unlawfully invoked by reason of the false 
allegations in the bill to the effect that the lands 
were “‘wild, unoccupied and unimproved,” that it never 
had in fact or in law any jurisdiction of the subject 
matter, and that therefore its decrees in the case, 
while apparently valid and supported by the record 
recitals, were in reality void, and subject to annull- 
ment on proper attack. Lucy v. Deas, 59 Fla. 552, 52 So. 
515; Rice v. Cummings, 51 Fla. 535, 40 So. 889; John- 
son v. McKinnon, 54 Fla. 221, 45 So. 23, 15 L. A. A. 
(N. S.) 874; Smith v. Powell, 80 Fla. 166, 85 So. 654; 
Tampa & Gulf Coast R. Co. v. Mulhern, 73 Fla. 146, 
74 So. 297. Want of judicial power as to a particular 
subject of action renders the relief granted to the 
complainant open to challenge as being void. 1 Black 
on Judgments, 2nd Ed., 242. Malone v. Meres, 109 
So. 677, 97 Fla. 709, 12th and 13th headnotes. But, 
such a decree, valid on its face and not shown to be 
void by the record in the case, must be accorded full 
force and effect until properly set aside. It was there- 
fore, not legally void, but voidable, and subject to 
annulment on proper attack, as its nullity could only 
be established by matter dehors the record. Einstein 
v. Davidson, 35 Fla. 342, 17 So. 563; Kroier v. Kroier, 
decided at the present term; 1 Black on Judgments, 
Secs. 242, 243-4; Malone v. Meres, Supra. 

Now, as to the question of remedy. It is very doubt- 
ful that a bill of review would lie in a case of this 
kind, as there was no error apparent on the face 
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of the record, nor was it, strictly speaking, a matter 
of newly discovered evidence. 3 Ency. Pldg., & Prac., 
570; 21 Corpus Juris, 744; Florida Chancery Juris- 
prudence, 245 et seq; Hall v Hall, 112 So. 622. But 
it may be that relief, though not exactly the same as 
that sought here, could have been obtained by bill 
in the nature of a bill of review, or on original bill 
to impeach the decree. Hall v Hall, supra; 3 Ency. 
Pldg. & Prac. 608; et seq.; 21 C. J. 718, 775-6. The 
remedy adopted by way of motion to vacate was, 
however, on the facts \ alleged also available in 
this case. This is made plain by the leading case of 
Stribling v. Hart, 20 Fla. 236, the opinion in which 
was written by that great Jurist, Justice Westcott, 
wherein this court held: 

“While it appears that the Circuit Court of the 
United States have not power to open such decrees 
absolute and enrolled, upon motion, and that their 
power is confined to such proceedings as may be 
had by bill of review, rehearing or original bill, still 
under the uniform practice in the State Courts such 
a power is admitted to exist, and may be exercised un- 
der certain circumstances, and as a motion is the only 
means by which the decree may be opened and a de- 
fense upon the merits let in, although the party may 
be guilty of no laches, and his failure to set up his rights 
in the time required may be occasioned by causes be- 
yond his control, and by obstacles insuperable in their 
character, and he may have a good defense, we think 
the rule of the State Courts as to the matter of pow- 
er is the better rule, and we adopt it. The power to 
open such decree, however, is not to be exercised in 
cases where the decree has been made absolute in 
the regular course, and the defendant has been guilty 
of neglect and failure to give attention to the process 
of the court. Without the existence of strong and un- 
avoidable circumstances excusing such neglect and 
laches, the decree should not be opened. Such power 
should not be exercised upon a mere desire to let in a 
defense upon the merits. The facts established must 
show deceit, surprise or irregularity in obtaining the 
decree, that the defendant has acted bona fide and 
with reasonable diligence, and has a meritorious de- 
fense, and the facts constituting such defense must 
distinctly and satisfactorily appear, and the proposed 
answer should be exhibited.” (Italics ours.) 

See also Friedman et al., v. Rehm, 43 Fla. 330, 31 
So. 234; Rice v. Cummings, 51 Fla. 535, 40 So. 889; 
McFarlane v. Dorsey, 49 Fla. 341; 38 So. 512; Phil- 
lips v. Howell, 81 Fla. 380, 88 So. 126; Ala. Hotel 
Co. v. Mott Iron Works, 86 Fla. 608, 98 So. 825; Fla. 
Chancery Juris, 369, et seq.; 14 Ency. Pldg. & Prac. 
76, et seq.; 21 C. J. 715; Gibbs v. Ewing, 113 So. 730; 
Kroier v. Kroier; decided at present term; Gainesville 
v. Johnson, 59 Fla. 459, 51 So. 852; Roebuck v. Bat- 
ten, 64 Fla. 424, 59 So. 942, 


In Alabama Hotel Company v Mott, supra, this 
court held that: “Orders, decrees or judgments made 
through fraud, collusion, deceit or mistake, may be 
opened, vacated or modified at any time on proper 
showing made by the parties injured. A motion to va- 
cate or set aside a judgment or decree is addressed 
to the sound legal discretion of the trial court on the 
particular facts of the case. And consequently its de- 
termination will not be disturbed on appeal unless 
it is plain that its discretion has been abused.” See also 
Peoples Realty Co. v. So. Colonization Co. 78 Fla. 
628, 83 So. 527. The remedial scope of motions has 
been very much enlarged under modern practice. 14 
Ency. Pldg., & Prac. 75, 76; 15 R. C. L. 716. In Rice 
v. Cummings, supra, this court held that a court of 
equity which had entered up a deficiency judgment 
against a woman, in ignorance of her coverture, 
might, four years thereafter, upon petition of such 
woman and her husband, vacate such judgment, in 
the absence of laches or intervention of the rights of 
third persons. The principal distinction between mo- 
tions and petitions lies in the fact that motions may 
sometimes, though not always, be made oraily, while 
a petition is always in writing. So, also, motions can 
usually be made only by a party to the record, while 
petitions may be presented by strangers. Gibbs v. Ew- 
ing, supra. There are cases where a final decree should 
properly be attacked by bill of review, or by original 
or supplemental bill in the nature of a bill of review, 
or by original bill. The latter is usually the proper 
remedy where a decree, which has become final and 
absolute, is sought to be impeached for fraud in its 
procurement. But our conclusion is that under our 
prior decision, the remedy by way of motion, with 
adequate notice to the opposite party, was allowable in 
this case. The practice is simple, speedy and effective, 
and well calculated to promote the interests of justice 
with the least cost and trouble to suitors. 

Affirmed. 

WHITFIELD, TERRELL, STRUM and BUFORD, 
JJ., Concur. 

ELLIS, C. J., Dissents. 

Opinion filed June 13, 1928. 


SEABOARD AIR LINE RAILWAY COMPANY. 
a Corporation, 
Plaintiff in Error. 


vs. Hillsborough County. 


P. P. CULBREATH, 
Defendant in Error. 

PER CURIAM. 

This was a suit for damages accruing to plain- 
tiff in the Court below by reason of a train operated 
by defendant in the court below coming into collision 
with plaintiff’s automobile. The undisputed damages 
caused to plaintiff by the collision was the differ- . 
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ence between the value of his automobile immediately 
before the accident and the value of same auto- 
mobile immediately after the accident, which was 
$700.00. 

The trial resulted in a verdict and a judgment in 
favor of the plaintiff in the sum of $500.00. 

The evidence was conflicting. The record discloses 
evidence to show that the plaintiff was in some de- 
gree negligent and this his negligence contributed to 
the injury. There is also evidence to sustain the al- 
legations of negligence contained in the declaration 
and to afford proof that the negligence of the de- 
fendant as alleged in the declaration was when aided 
by the negligence indulged in by the plaintiff the 
proximate cause of the injury. 

It appears from the amount of recovery named in 
the verdict that the jury took into consideration to 
some extent the relative degree of negligence con- 
tributed by each party toward the injury and de- 
creased the amount of the damages proven according 
to what the jury conceived to be the contribution 
of negligence on the part of the plaintiff. We con- 
ceive it to be the province of the jury to determine 
the amount to be deducted from the damage proven 
on account of a plaintiff’s negligence and unless it 
appears that the conclusion reached by the jury is 
clearly wrong, or that ‘the verdict was influenced 
by something outside of the evidence, a verdict so 
reached. by a jury should be sustained. In this case 
after a very careful consideration of the evidence we 
are of the opinion that the evidence clearly shows that 
the negligence of the plaintiff constituted very largely 
the contributing cause of the injury and to such an 
extent that had the verdict been entirely justified by 
the record. It appears to us that the judgment is ex- 
cessive and that under the conditions as disclosed by 
the record it should not have been for more than 
three hundred and fifty dollars ($350.00). 

If within thirty days after the filing of the man- 
date in the trial court the plaintiff will enter a re- 
mittitur of $150.00 of the amount, the judgment will 
stand affirmed for $350.00, otherwise, the judgment 
is reversed for a new trial. 

It is so ordered. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed June 14, 1928. 


H. H. Hipson, 
Appellant, 
Vv. Martin County. 
J. E. Taylor, et al., 
Appellees. 
Decision filed June 27, 1928. 


An appeal from the Circuit Court for Martin County, 

Elwyn Thomas, Judge. 

Edwin Brobston, for Appellant; 
T. H. Getzen, for Appellees. 

PER CURIAM. 

The record and the briefs in this cause have been 
examined and we think Chapter 12252, Laws of Flor- 
ida, Acts of 1927, the same being a validating act was 
ample to cure any of the alleged irregularities or il- 
legalities in the bonds brought in question or in the 
proceedings leading up to their issue. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD. 
JJ., Concur. 


Arthur Y. Milam and the First 
National Bank of Tampa, Florida. 
as Exccutors and Trustees of 
the Last Will and Testament of 
D. P. Davis, Deceased, Elizabeth 
Nelson Davis, the Children’s 
Home Society of Florida, a 
corporation, George R. Davis, 
Tiffany & Company, a corporation, 
and Floyd Hurst, 
Appellants, 
vs. Hillsborough County. 
George Davis and David Davis, by 
their next friend and guardian, 
Mrs. Harriett Mann, and Mrs. 
Harriett Mann in her own right, 
Appellees. 

PER CURIAM. 

Mr. Justice Whitfield, Mr. Justice Strum and the 
Honorable John B. Johnson, Circuit Judge, sitting 
in place of Mr. Justice Terrell disqualified, are of opin- 
ion that the decree in this cause should be reversed. 
The Chief Justice, Mr. Justice Brown and Mr. Justice 
Buford are of opinion that the decree should be af- 
firmed. When the members of the Supreme Court sit- 
ting six members in a body and after full consul- 
tation, it appears that the members of the court are 
permanently and equally divided in opinion as_ tc 
whether the decree should be affirmed or reversed, and 
there is no prospect of an immediate change in the 
personnel of the court, the decree should be affirmed; 
therefore it is considered, ordered and adjudged under 
the authority of State ex rel. Hampton v. McClung, 47 
Fla. 224, 37 South. Rep. 51, that the decree of the Cir- 
cuit Court in this cause be and the same is hereby 
affirmed. 


ELLIS, C. J. and WHITFIELD, STRUM, BROWN 
and BUFORD, JJ., and JOHNSON, Circuit Judge, con- 
cur. 

TERRELL, J., disqualified. 

Opinion filed June 28, 1928. 


| 
| 
| 
| 
| 


gues 
3 3 
Be 
i 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 43 


Miami Hardware Paint and Glass 

Company, a Corporation, 
Appellant, 

vs. F 

Magic City Building Company, 

a Corporation, and Magic City 

Underwriters incorporated, a 

Corporation, and Joel N. Osteen, 

Appellees. 


Dade County. 


PER CURIAM. 

After the two original defendants had filed their 
joint answer, the complainant filed a demurrer to the 
fourth “count” of the answer. This paragraph of the 
answer alleged that the mortgage sought to be fore- 
closed was without consideration and prayed that the 
same be declared void and cancelled. Demurrer was not 
the method of attacking this portion of the answer. The 
proper method was by exceptions, or by motion to 
strike out under the statute. Oneida Land Co. v. Rich- 
ards, 73 Fla., 884, 75 So. 412; Section 3122 and 3124 
Rev. Gen. Stats. This demurrer was set down for 
hearing, but the record does not show that any hearing 
or ruling thereon was had. 

Thereafter a third party, Joel N. Osteen, was per- 
mitted to intervene and file an answer. The major 
portion of this so called answer was in the nature of 
a cross bill or counter-claim, seeking affirmative re- 
lief as against both the complainants and the other 
two defendants, based on entirely new matter, which 
was not responsive to the bill. Whether such new mat- 
ter and affirmative relief were of such a nature as 
could be set up and claimed in this case, we are not 
called upon, or probably authorized, to decide on this 
record. None of the answers were sworn to. No re- 
plication was filed. Osteen’s answer did not ask for 
process against his codefendants, nor does it appear 
that they or their solicitors were served with a copy 
of same under Section 3121 Rev. Gen. Stats., nor was 
there any decree pro confesso attempted to be taken 
under such section. 

Several months later defendant Osteen set the 
cause down for final hearing upon the bill of com- 
plaint and the answers of the defendants, and on such 
hearing the court rendered a final decree, finding the 
complainant not entitled to relief, but that Osteen was 
entitled to the affirmative relief prayed by him, 
adjudging the mortgage null and void, and freeing the 
property of the lien of same. From this decree the 
complainant took this appeal. 

It appears therefore that the cause was not properly 
at issue when the hearing was had and decree ren- 
dered. (See Rule 85 of Chancery Practice.) Further- 
more, no proof was made to sustain the new matter 
set up in Osteen’s cross-bill or counter-claim, or the 
matter of that nature alleged in the answer of the other 
defendants. 


_to the answer of the original 


When an equity cause is heard upon bill and 
answer, the averments in the answer or new matter 
not responsive to the bill that are not proven, cannot 
avail the defendant. Griffith v. Henderson, 55 Fla., 
625, 45 So. 1003; Florida Chanc. Jurispr., 312; Watson 
v. Blain, 73 Fla., 255, 74 So. 317. The bill waived oath 
defendants, but it is 
doubtful that this waiver could be held to have extended 


' to the intervening defendant. Ballard v. Kennedy, 34 


Fla., 483, 16 So. 327; Fla. Chance. Jurisp., 302. And 
the cause not being at issue, the intervening defendant 
did not have the right to set the cause down for hear- 
ing on bill and answers, though the complainant could 
have done so. Rule 85 Chancery Prac., Gary v. Mickler, 
21 Fla., 539; Lee v. Bradley Co., 44 Fla., 787; Johnson 
v. Summer 82 Fla., 377; Keen v. Polk, 72 Fla., 106; 
Goodyear Co. v. Daniel, 72 Fla., 489; 21 C.J., 578. The 
chancellor erred in granting the affirmative relief 
without proof. 

Reversed and remanded. 
ELLIS, C.J. and STRUM and BROWN, JJ., Concur. 
WHITFIELD, P.J. and TERRELL and BUFORD, JJ., 
Concur in the Opinion and judgment. 

Opinion filed June 20, 1928. 


Florence Gillespie, 
Appellant, 
Vv. Sarasota County. 
The Florida Mortgage & 
Investment Company, Limited, 
a corporation, et al. 
Appellees. 

WHITFIELD, P. J. 

In a suit to quiet title brought January 4th, 1927, 
by the appellant against the appellees, it is in effect 
alleged that complainant is the owner in fee simple of 
Lots 2, 4, 6, 8, and 10 Block 6 Town of Sarasota; that 
she acquired the title by descent or inheritance 
from her father George A. Cason; that complainant 
was born December 22, 1900; that she is the only issue 
of the marriage of her parents George A. Cason and 
Anna E. Cason; that on November 4, 1903, under a 
conveyance of the described lands to him, George A. 
Cason with his wife and their child, the complainant, 
occupied the described lands as the family homestead 
and continued such occupancy until May 16, 1907; 
that there appears of record a warranty deed dated 
March 30, 1905 covering the described homestead real 
estate, from George A. Cason as grantor to his wife 
Anna E. Cason as grantee; that on December 31, 1906, 
the said George A. Cason was duly adjudged to be in- 
sane and a guardian for him was duly appointed and 
qualified; that no proceedings were taken to restore 
George A. Cason to sanity or to revoke or remove the 
guardianship; that on May 16, 1907, Anna E. Cason 


-and George A. Cason executed to J. H. Lord a warranty 
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deed covering the described homestead real estate, 
which was duly recorded and J. H. Lord went into 
possession of the property and has since remained in 
possession thereof except such portions as have been 
sold to and occupied by others; that George A. Cason 
died insane September 20, 1917, leaving complainant 
as his only heir. 

A demurrer to the bill of complaint was sustained 
and the bill dismissed, the decree stating: “It affirm- 
atively appears from the sworn bill that the statutory 
period within which complainant had a right to bring 
this action had expired before the date upon which the 
bill was filed herein, in that the right of action with 
respect to real estate in controversy accrued on May 
16th, 1907, to one George A. Cason, then insane and 
under guardianship; that said insanity and guardian- 
ship continued until the death of the said George A. 
Cason on the 20th day of November, 1917, and that 
this action was brought by his heir-at-law on the 4th 
day of January, 1927, more than seven years after his 
death, neither the complainant nor her ancestor having 
been in possession since the 16th day of May, 1907; the 
complainant not being allowed to tack her disability of 
infancy to her father’s disability of insanity, existing 
when the cause of action accrued, to prolong the sus- 
pension of the Statute of Limitations.” Complainant 
appealed. 

Section 2937 Rev. Gen. Stats. 1920, Section 4657 
Comp. Gen. Laws 1927, provides: “If a person entitled 
to commence any action for the recovery of real prop- 
erty, or to make an entry or defence founded on the 
title to real property, or to rents or services out of the 
same be at the time such titles shall descend or accure, 
commenced, or entry or defence either: 1, with- 
in the age of twenty-one years; 2, insane; or 
3, imprisoned, the time during which said dis- 
ability shall continue shall not be deemed any portion 
of the time in this chapter limited for the commence- 
ment of such action, or the making of such entry or 
defence; but such action may be made, within the 
period of seven years after such disability shall cease, 
or after the death of the person entitled who shall die 
under such disability ; but such action shall not be com- 
menced, or entry or defence made, after that period. 

“But adverse possession as hereinbefore defined 
for thirty years shall confer title even as against per- 
sons under the disabilities mentioned in this section. 

“A married woman may prosecute any action con- 
cerning her land, in her own name, and without join- 
ing her husband.” 


In the absence of a saving clause a statute of limi- 
tations runs against all persons, whether under dis- 
ability or not. 37 C. J. 985. When a statute of limita- 
tions begins to run, no subsequent disability will pre- 
vent it from running. See Barnett v. Herring, 1 Fla. 
387; Wade v. Doyle, 17 Fla. 522; Doyle v. Wade, 23 
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Fla. 90, 1 So. 516. Where a cause of action arises dur- 
ing the life of an ancestor, resting under a disability, 
such disability ceases and the statute begins to run 
upon the death of such ancestor; and the statute is not 
suspended by any statutory disability of the heir at 
the time of the descent cast. 37 C. J. 1031; Davis v. 


-Coblens, 174 U. S. 719, 19 Sup. Ct. Rep. 832; Doyle v. 
Wade, 23 Fla. 90, 1 So. 516, 11 Am. St. Rep. 334. 


The disabilities that prevent the running of the 
statute of limitations in actions to recover real prop- 
erty as stated in the statute are infancy, insanity and 
imprisonment; and the disability must exist at the time 
the title descends or the right of action accrues. This 
is the intent and meaning of the statute. By the terms 
of the statute the action may be commenced within the 
period of seven years after the disability shall cease, 
or after the death of the person entitled who shall die 
under such disability ; but such action shall not be com- 
menced after that period. 

Where the face of a bill in chancery shows a case 
barred by the statute of limitations, and no circum- 
stances are stated which take the case out of the opera- 
tion of the act the defendant may take advantage of 
it by demurrer. Dees v. Smith, 55 Fla. 652, 46 So. 
173; Erickson v. Citizens Ins. Co. of Missouri, 66 Fla. 
154, 63 So. 716. 

Assuming that the attempted conveyance by George 
A. Cason to his wife was void, the property being the 
homestead real estate and there being a child, and as- 
suming that the attempted conveyance by Anna E. 


Cason and George A. Cason to J. H. Lord was void. 


because George A. Cason was insane, the right of 
George A. Cason to recover the property accrued on 
the day the property was possessed by J. H. Lord, and 
such right continued until the death of George A. 
Cason, while still insane, on September 20, 1917; there- 
fore George A. Cason was entitled to bring the action 
when he died under the disability of insanity; and by 
the terms of the statute, the action might be brought 
within seven years after the death of the person en- 
titled to recover who shall die under disability. This 
suit was brought more than seven years after the 
death of George A. Cason. The statute does not ex- 
tend the limitation of seven years because of the in- 
fancy of heirs, but it expressly provides that the 
action shall not be commenced after seven years from 
the death of the person entitled to sue who died under 
disability. 

Affirmed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 

Opinion filed June 21, 1928. 


Oakland Properties Corporation, 
a corporation, 
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Appellant, 
Vs. Broward County. 
J. J. Hogan and Middle River 
Developrient Company, a corpo- 
ration, 
Appellees. 
Long, Circuit Judge. 

On October 27th, 1927, Appellant, Oakland Proper- 
ties Corporation, filed its Bill against J. J. Hogan and 
Middle River Development Company, Appellees, seek- 
ing to reform a deed executed by Middle River De- 
velopment Company to Appellant in such manner and 
to such extent as would cause the same to convey the 
legal title to the lands described in paragraph II of the 
Bill, as follows: 

East Half (E%) of Southwest Quarter (SW%) of 


Southeast Quarter (SE%) of Northwest Quarter (NW%); 
Southeast Quarter (SE%) of Southeast Quarter (SE%) of 
Northwest Quarter (NW%); Northeast Quarter (NE%) of 
Southwest Quarter (SW%4); East Half (E%) of East Half 
(E%) of Northwest Quarter (NW%) of Southwest Quarter 
(SW%); and North Half (N%) of North Half (N%) Southeast 
Quarter (SE%) of Southwest Quarter (SW%) of Section 22, 
Township 49, Range 42 East, in Broward County, Florida, and 
containing 75 acres more or less. 


The Defendant in the Lower Court, Hogan, on No- 
vember 7, 1927, filed his answer. No service of pro- 
cess was obtained upon his co-defendant, Middle Riv- 
er Development Company. On the 5th day of Jan- 
uary, 1928, the Chancellor entered a decree upon the 
Bill and Answer granting a severance as to the de- 
fendant Hogan and dismising the Bill, the entry of 
which decree is the error assigned. 

It is apparent from the record that on the 26th 
day of February, 1925, Hogan was the owner of the 
lands in controversy; that he sold to Gotham Realty 
Corporation and executed a deed thereto; that at 
the same time the purchaser paid a portion of the pur- 
chase price and executed its purchase money mortgage 
covering the same property to Hogan to secure the sum 
of fifteen thousand ($15,000.00) dollars, that being the 
balance of the purchase price. Subsequently the lands 
were deeded by Gotham Realty Corporation, Grantor, 
to Middle River Development Company who on the 
22nd of April, 1926, executed a deed to Oakland Prop- 
erties Corporation conveying the South Half of South- 
west Quarter, and Southeast Quarter of Southwest 
Quarter; West Half of Southwest Quarter of South- 
west Quarter, and Southeast Quarter of Southwest 
Quarter in Section 22, Township 49, Range 42 East, 
in Broward County, Florida, which deed conveyed 
the title to ten acres only of the lands included in 
the deed to Gotham Realty Corporation, and in the 
deed from Gotham Realty Corporation to Middle River 
Development Company. 


On March 30th, 1927, the Mortgagee, Hogan, filed 
a Bill to foreclose his mortgage which resulted in a 


Final Decree and in which suit Gotham Realty Cor- 
poration, Middle River Development Company and 
Fab Holding Corporation were named as Defendants. 
Hogan was the purchaser at the sale and the sale 
confirmed October 8th, 1927. Complainant in the 
suit now before the Court, to-wit, Oakland Proper- 
ties Corporation, who then held the legal title to the 
ten acres, to-wit: 

North Half (N%) of North Half (N%) of Southeast 
Quarter (SE%) of Southwest Quarter (SW%) 
was not named as a Defendant. 

Subsequent to the filing of the Answer of Defend- 
ant Hogan, and after due notice to Appellant, appli- 
cation was made to the Court for an order fixing the 
time for the taking of testimony and for limiting the 
time in which said testimony should be taken, and on 
December 12th, 1927, the Chancellor entered an order 
directing the parties to the cause to appear before the 
Court and submit their testimony. No testimony was 
submitted at this hearing, the Complainant not being 
present, and, on December 24th, 1927, Defendant Ho- 
gan served notice that the cause would be presented 
for final hearing on Bill and Answer on the 5th day 
of January, 1928. During this time and on the 29th 
day of December, 1927, after the time for taking tes- 
timony had expired the Appellant filed its motion to 
vacate the order limiting the time for taking testimony 
because at the time of the entry of said order the 
cause was not at issue. 

Under the pleadings in this case two separate and 
distinct issues are presented, the prayer of the Bill 
seeking a reformation of the deed from Middle River 
Development Company, grantor, to the Complainant, 
Oakland Properties Corporation, so as to convey the 
legal title to the lands described in paragraph II of 
the Bill of Complaint and to declare Complainant 
entitled to the possession thereof. 

That the Decree of Foreclosure in the cause in 
which J. J. Hogan was Complainant and Gotham 
Realty Corporation, Middle River Development Com- 
pany and Fab Holding Corporation were Defendants 
be vacated, cancelled and annulled. 

The only issue then to be determined by the Chan- 
cellor raised by the pleadings filed was as to the 
cancellation of the Decree of Foreclosure. The first 
contention of Appellant is that the Court erred in 
granting the decree dismissing the Bill because of the 
pending motion; that the cause was not at issue, and 
that the motion was not ruled upon at the time of the 
entry of the Decree. 

The only Defendant before the Court was the De- 
fendant Hogan, who had filed his Answer. The An- 


swer did not set forth a counter-claim or set-off and, 
therefore, under the provision of the law the cause was 
at issue. 


“The filing of a general replication to an Answer which 
does not set forth a counter-claim or set-off does not effect 
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the provision of the Statute which specifically provides that 
the cause shall be deemed at issue upon the filing of the 
Answer unless the Answer asserts a set-off or counter claim,” 
—Smith et al, v. Milham, et al. 115 So., 532. 

“Under the Statute if the Answer merely sets up new 
affirmative matter defensive in character such as would be 
appropriate to an ordinary Answer in equity designed to de- 
feat the purpose of the Bill without asserting any set-off or 
counter-claim no reply thereto shall be required without a 
special order from the Court and the cause will be deemed at 
issue upon the filing of the Answer.”—Lovett, et al., v. Lovett, 
et al. 112 So., 768. 


Rule 62 of the Rules of Practice for the govern- 
ment of the Circuit Courts of Florida in equity is 
cited for the purpose of showing that the Appellant 
was entitled until the Rule Day in December, 1927, to 
file exceptions to the Answer, and contends that the 
motion to extend the time for taking testimony then 
pending before the Court, and not ruled upon, relieved 
it, the Appellant, from the necessity of filing excep- 
tions to Appellees’ Answer. The Bill in this cause 
is not essentially one for discovery and it expressly 
waives the Answer under oath, therefore, exceptions 
for insufficiency would not lie. 


“The settled rule is that exceptions for insufficiency will 
not lie to an Answer to a Bill that is not essentially one for 
discovery and that expressly waives an Answer under oath.” 


Pinellas Packing Company v. Clearwater Citrus Grower’s 
Ass’n. 65 So., 591. 


If Appellant desired to test the sufficiency of the 
Answer, and in the opinion of his Counsel affirmative 
matter was set up therein, the proper procedure would 
have been by motion to strike which motion could have 
been filed on the Rule Day in December, 1927, and in 
ample time to have been heard by the Court before 
the time set for the taking of testimony. The record, 
however, discloses that Appellant was content to stand 
upon the Motion to extend the time for taking testi- 
mony, which Motion was predicated upon the ground 
that the cause was not at issue, Appellant’s contention 
being that because the Middle River Development Com- 
pany was named as a party Defendant, although no 
process had been served upon it, and the Court had 
no jurisdiction of the party, that a hearing upon the 
issue presented by the Bill and Answer of the Defend- 
ant Hogan could not be had. There is no merit in this 
contention, and the entry of the decree dismissing the 
Bill virtually passed upon this Motion. This brings 
up to a consideration of the Final Decree of the Chan- 
cellor on January 5, 1928, dismissing the Bill as to the 
Defendant Hogan with prejudice to the Complainant. 
It is apparent from the record that the title to the 
North Half of the North Half of Southeast Quarter 
of Southwest Quarter of Section 22, Township 49, 
Range 42 East, containing ten acres, and being part 
of the land described in the mortgage from Gotham 
Realty Corporation to Hogan, was vested in this Ap- 
pellant, Oakland Properties Corporation, at the time of 
the institution of the suit by J. J. Hogan to foreclose 
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the mortgage upon the lands described in paragraph 
II of the Bill of Complaint. The Bill so alleges, togeth- 
er with the assertion, that Appellant held an open, 
notorious and adverse possession, not only of the ten 
acres described but of the whole tract consisting of 
seventy-five acres. The Answer admits the title to the 
ten acres to have been vested in the Oakland Proper- 
ties Corporation at the time of the institution of the 
suit to foreclose the mortgage, but specifically denies 
the possession of the mortgaged premises. Where a 
cause is set down for hearing on Bill and Answer a 
Defendant who has answered under oath is entitled 
to the benefit of his Answer as evidence, notwith- 
standing a waiver of Answer under oath in the Bill. 

Farrell v. Forest Inv. Co., 73 Fla., 

191, 74 So., 216, cited.) — 

Johnson v. Sumner, 82 Fla., 377, 90 So., 171. 

Where a cause is set down on Bill and Answer and 
the Answer is directly responsive to the allegations of 
the bill, and in denial thereof, the allegations of the 
Bill must fall unless sustained by proof. 

Therefore, the Chancellor was not in error in dis- 
missing the Bill as to the Defendant Hogan in so far 
as the same affected the rights of said Defendant Ho- 
gan in the sixty-five acres to which the Oakland Prop- 
erties Corporation held no title. 

One who holds the legal title to mortgaged property 
is not only a necessary but is an indispensable party 
defendant in a suit to foreclose a mortgage. 

“The general rule in equity is that all persons materially 
interested, either legally or beneficially, in the subject matter 
of a suit must be made parties either as Complainants or De- 
fendants so that a complete decree may be made binding upon 
all parties. 

The Court cannot properly adjudicate the matters involved 
in the suit when it appears necessary and indispensible parties 
to the proceeding have not been served with process or not 
in some proper way actually or constructively before the Court.” 
—Indian River Mfg. Co., v. Wooten, 37 So., 731. 

“The rights and interests of necessary and indispensible par- 
ties cannot be adjudicated when they are not properly before 
the Court.”—Nelson v. Haisley, et al., 22 So., 265. 

“A foreclosure proceeding resulting in a final decree and 
a sale of the mortgaged property, without the holder of the 
legal title being before the Court will have no effect to trans- 
fer his title to the purchaser at said sale.”—Jordan v. Sayre, et 
al, 10 So., 823, 29 Fla., 100. 

“The owner of the legal title of land covered by a mort- 
gage is a necessary party to a suit to foreclose the mortgage 
and neither such owner nor the legal title is effected by a 
decree and sale in a suit to which he is not a party—.”—Burlack 
v. Halle, et ux, 22 Fla., 236. 


Appellant, Oakland Properties Corporation, being 
vested with title to the ten acres of the seventy-five 
acre tract, was an indispensible party to the foreclos- 
ure proceedings and not having been made a party its 
rights could not have been adjudicated and the decree 
dismissing the bill, in so far as it affected the title to 
these lands vested in Oakland Properties Corporation, 
was erroneous. It, therefore, appears that the decree ap- 
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pealed from should be affirmed in so far as it dis- 
misses the bill as to the defendant Hogan and in so far 
as it concerns the rights of Hogan in the sixty-five 
acres to which the Oakland Properties Corporation 
held no title; and the decree should be reversed in so 
far as it affects the title to the ten acres vested in 
Oakland Properties Corporation. 

It is so ordered, and the cause is remanded for fur- 
ther proceedings consistent with this opinion. 

PER CURIAM. 

The records in this cause having been considered 
by this court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the court 
as its opinion, it is considered, ordered and decreed 
by the court that the decree of the court below appealed 
from should be affirmed in so far as it dismisses the 
bill as to the defendant Hogan and in so far as it 
concerns the rights of Hogan in the sixty-five acres 
to which the Oakland Properties Corporation held no 
title, and that said decree should be reversed in so far 
as it affects the title to the ten acres vested in Oakland 
Properties Corporation, and it is so ordered. 

ELLIS, CJ., and WHITFIELD, TERRELL, STRUM, 
BROWN and BUFORD, JJ., concur. 

Opinion filed June 23, 1928. 


Oakland Properties Corporation, a 
corporation, and L. C. Miller, 
Appellants, 
vs. Broward County. 
J. J. Hogan, Gotham Realty Corporation, 
a corporation, Middle River 
Development Company, a corporation, 
and FAB Holding Corporation, a 
corporation, 
Appellees. 
LONG, Circuit Judge. 

This is an appeal from a decree of the lower Court 
dated 12th day of January, 1928, granting writ of 
assistance evicting the Appellant, L. C. Miller, from 
certain lands in Broward County, Florida, to which 
lands Appellee, Hogan, held the legal title under a 
Master’s deed. 

The only question raised by the assignment of er- 
ror is whether or not the Court erred in granting this 
writ. 

The record discloses that on January’ 6, 1928, no- 
tice was served on Defendant, L. C. Miller, in 
person and by mailing a copy to Counsel that applica- 
tion would be made for the writ of assistance on the 
12th day of January, 1928. 

It is admitted that the case at Bar is a companion 
case to the case of Oakland Properties Corporation, 
Appellant, vs. J. J. Hogan and Middle River Develop- 
ment Company, Appellee, designated in the lower Court 
as Chancery Cause No. 4499. This Court, in the com- 
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panion case, has held that the Chancellor was not tn 
error in dismising the Bill as to Defendant Hogan in 
so far as the same affected the rights of said Defend- 
ant in the sixty-five (65) acres to which Oakland 
Properties Corporation had no title at the time of the 
filing of the Bill to foreclose. 

The Lis Pendens was placed of record and sub- 
sequent thereto Appellant Miller entered into pos- 
session with full notice of Appellees’ rights, and in 
seeking the writ of assistance, Hogan, prayed only for 
the possession of the sixty-five (65) acres, the title to 
which was vested in him under the Master’s deed. 

The Court, by its decree having found the right of 
possession to the sixty-five (65) acres to be in the Ap- 
pellee, Hogan, and the Appellant, Miller, having enter- 
ed into possession with full knowledge of Appellee’s 
rights, the Chancellor did not abuse his descretion in 
issuing the writ as to the right of the Appellant, Ho- 
gan, was in no manner doubtful, but very clear. 

“The issuance of a writ of assistance is largely 
discretionary with the Court, but should be granted 
only where the right of the Appellant, in whose favor 
the writ is sought to be issued, is clear, and, where it 
is doubtful the writ should be denied.”—Bunch v. 
High Springs Bank, 80 So., 319. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as its 
opinion, it is considered, ordered and decreed by the 
Court that the decree of the court below should be, and 
the same is hereby, affirmed. 

ELLIS, CJ., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 
Oakland Properties Corporation, a 


corporation, 
Appellant, 
vs. Broward County. 
J. J. Hogan, 
Appellee. 


LONG, Circuit Judge. 

This is the third Appeal before this Court, all 
growing out of the same matter, to-wit, Oakland Prop- 
erties Corporation v. Middle River Development Com- 
pany and J. J. Hogan, designated in the lower Court as 
cause number 4499. 

Oakland Properties Corporation and L. C. Miller, 
Appellants, v. J. J. Hogan, Appellee, identified in the 
lower Court as cause number 4038, and the case of 
Oakland Properties Corporation Appellant v. J. J. Ho- 
gan, Appellee, all being companion cases, and, as above 
stated, growing out of the same subject matter. 

In the case of Oakland Properties Corporation v. 
Middle River Development Company and J. J. Hogan | 
this Court has affirmed a decision of the lower Court - 
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in so far as it affects the interests of the Appellee, J. 
J. Hogan, to the sixty-five (65) acres of land described 
in paragraph II of the Bill of Complaint, title to which 
was not vested in the Appellant at the time of the 
filing of the Bill to Foreclose the mortgage, and re- 
versed the Decree of the Chancellor in so far as the 
ten (10) acres of land is concerned, the title to which 
was vested in the Appellant at the time of the filing 
of the Bill of Foreclosure, and in which cause the 
Appellant, Oakland Properties Corporation, was not 
made a party Defendant. 

In the case of Oakland Properties Corporation and 
L. C. Miller, v. J. J. Hogan, Appellee, which was an 
appeal from Chancery cause designated as 4038 in the 
lower Court, this Court affirmed the Decree of the 
Chancellor in granting the writ of assistance in which 
cause the sixty-five (65) acres above referred to was 
alone concerned. 

The question to be determined in this cause in 
which the Appellee seeks to now foreclose his mort- 
gage against the ten (10) acres to which Oakland 
Properties Corporation held title and was not made 
‘a party Defendant at the time of the foreclosure of the 
mortgage is whether or not the Court erred in over- 
ruling the Demurrer of the Appellants filed in said 
cause on the 28th day of December, 1927. 

The first question to be determined is the position 
occupied by the Appellee, Hogan. That is to say, was 
he at the time of the filing of the Bill in the position of 
a Mortgagee or as the Equitable Assignee of the mort- 
gage. 

It is true that if for any reason foreclosure pro- 
ceedings are imperfect, irregular or void, the pur- 
chaser at the sale becomes subrogated to all the rights 
of the Mortgagee, and the mortgage and indebted- 
ness that it secured, and becomes virtually the Equit- 
able Assignee of such mortgage. But, from the rec- 
ords in this case and its companion cases, it is very 
apparent that the question of subrogation does not en- 
ter into this case. It is not possible for a person to be 
subrogated to his own rights. 

“Legal subrogation is the substitution of one per- 
son in the place of another with reference to a lawful 
claim, or right. It arises by operation of law where 
one having a liability, right or fiduciary relation pays 
a debt due by another under such circumstances that 
he is in equity entitled to the security or obligation 
held by the creditor whom he has paid.” Meyer v. 
Florida Home Finders, et al., 105 So. page 267; Ma- 
rianna National Farm Loan Assn. v. Braswell, et al., 
116 Sou. Rep. 639. 


The Appellee, Hogan, was the owner of the seven- 
ty-five (75) acres of land described in the Bill. He 
executed a deed to Gotham Realty Corporation, a cor- 
poration, who executed to him a purchase money mort- 
gage securing Fifteen Thousand ($15000.) Dollars. 


The Gotham Realty Corporation sold to Middle River 
Development Company and executed its deed subject 
to this mortgage. The Middle River Development Com- 
pany then executed its deed to Oakland Properties Cor- 
poration, which deed conveyed only ten (10) acres of 
the land described in the mortgage. In the suit to fore- 
close this mortgage Oakland Properties Corporation 
was not made a party defendant. At the sale under such 
foreclosure proceedings Hogan became the purchaser 
and the Master executed to him a deed for the entire 
tract of seventy-five (75) acres. Oakland Properties 
Corporation, not having been made a party defendant, 
was at the time vested with the title to the ten (10) 
acres. That being the case the Master could only convey 
the legal title to the sixty-five (65) acres, and the 
Appellee, Hogan, could become the purchaser only of 
such legal title or right as was within the power of 
the Master to convey. 

The legal title being at the time vested in the 
Appellant to a portion of these lands, certainly the 
rights of the Appellee, Hogan, was that of a Mort- 
gagee, in so far as the lands to which Appellant held 
title, subject to the mortgage, was concerned. 

We think the law is well settled that where the 
owner of the equity of redemption has been omitted 
from the list of parties defendant in a cause, that 
the Mortgagee may maintain a second action to fore- 
close his mortgage, thereby cutting off the interest of 
such owner. 


“A purchase by the owner of a mortgage at a sale under 
a foreclosure proceeding, to which the person owning at the in- 
stitution of the suit the legal title of the land mortgaged was 
not a party, does not present or bar a subsequent foreclosure 
suit to which the person who may own the legal title at the in- 
stitution of the latter suit, is made a party.’—Jordan v. Sayre, 


et al., 24 Fla., 2. 


It is contended secondly, that the Appellee offered 
Appellant no equity other than to redeem the ten (10) 
acre tract by discharging the entire indebtedness. From 
the record it appears that at the Master’s sale the 
Appellee purchased the entire tract of seventy-five 
(75) acres. If the purchase price paid had been in 
consideration of the sixty-five (65) acres alone a Court 
of Chancery in this foreclosure proceeding, in order 
to do equity, could allow a credit in such sum as was 
bid for the property deeded, but where the whole 
tract was sold it is impossible for the Court to as- 
certain the value of the sixty-five (65) acres separate 
and distinct from the value of the ten (10) acres, all 
conveyed in the Master’s deed and give the proper 
credit therefor. 


“The courts, in foreclosure proceedings, have no power to 
release any part of the property from the lien of the mortgage 
by fixing thereto a sum less than the entire sum of the mort- 
gage, which, when paid shall release or redeem such part from 
the lien of the mortgage.”—-Key West Warf & Coal Co., et al., 
v. Porter, 58 So., 599. 


Aside from the question so far determined by the 
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Court the Demurrer filed to this Bill is a general 
Demurrer, although certain grounds of the Demurrer 
are directed to certain portions of the Bill. 

“Where the allegations of the Bill of Complainant that are 
admitted by the Demurrer do not wholly fail to state a cause 
for equitable relief, the Demurrer thereto should have been over- 
ruled.”—Dinkins v. Whiteside, 84 Fla., 81 92 So., 688. 

“Where, under the allegations of a Bill of Complaint, an 
equity for substantial relief may be shown by appropriate and 
sufficient evidence, it is error to sustain a general Demurrer 
to the Bill.”—Florida East Coast: Ry. Co., v. City of Miami, 80 
Fla., 329, 86 So., 208. 

“A Demurrer which is addressed to the entire Bill must 
be treated as a general Demurrer and should be overruled if 
there is any equity on the allegations of the Bill, even though 
there are grounds of the Demurrer which might prevail if the 
same were incorporated in a special Demurrer, which was di- 
rected to the vulnerable parts of the Bill.”—Prince et al., v. Ma- 
hin, et al., 73 Fla., 525. 


The Decree of the Chancellor is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and decreed 
by the Court that the decree of the court below should 
be, and the same is hereby, affirmed. 

ELLIS, CJ., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


J. T. WALKER and J. H. McCLELLAND, 
co-partners doing business as 
WALKER & McCLELLAND, 
Plaintiffs in Error. 
vs Brevard County. 
C. L. CHANCEY, 
Defendant in Error. 

BUFORD, J. 

In this case a writ of error was taken to a judg- 
ment in favor of the defendant in the court below 
in a suit in which the plaintiffs in error sued the 
defendant in error for commissions alleged to have 
been earned by the plaintiffs in the court below as 
real estate brokers and acting in the capacity of such 
brokers in behalf of the defendant in the court below 
and about the sale of certain property in Brevard 
County, Florida. The contract which constituted the 
basis of the cause of action as set forth in the transcript 
of the record is as follows: 


“This agreement made this 8th day of April 1925, between 
Walker and McClelland Realtors of Cocoa, Florida, and C. L. 
Chancey of Fort Lauderdale, Florida. Whereas the said C. L. 
Chancey agrees to give to Walker and McClelland the exclusive 
listing until May 1st, 1925. On the following property: 

Gov. Lots 1 and 2, 3 and 4, Section 35, Township 25 South, 
Range 37 East, Brevard County, Florida. 

At the following price and terms: 

Total purchase price $210,000.00. 

$78,750.00 cash and assume contract between C. L. Chancey 


and Gus C. Edwards and the Florida Beaches, a Florida Cor- 
poration. Payments on contract as follows: 

$26,250.00 October 1925. 

$26,250.00 on or before October 1926. 

$26,250.00 on or before October 1927. 

$26,250.00 on or before October 1928. 

Dates given are approximate dates of payments on contract 
for deed. 

Above payment to be paid to Gus C. Edwards and the 
Florida Beaches, a Florida Corporation. 

Which they now hold notes for same signed by C. L. 
Chancey. Balance of $26,250.00 April 1919 to C. L. Chancey. 
All payments bearing interest 6% interest annually, payable 
semi-annually. 

I agree to pay you 10% commission on sale price above stat- 
ed payable out of the first cash payment. 

Any other terms submitted contrary to the above and ac- 
cepted by us carries the same commission and form of settle- 
ment out of first cash payment. 

C. L. Chancey.” 
together with a receipt and an agreement executed be- 
tween the brokers and W. M. Toomer, the purchaser, 
in the following language, to-wit: 

“Cocoa, Florida, April 30th, 1925. 

Received of W. M. Toomer of Jacksonville, Fla., One 
Thousand and no/100 Dollars as part purchase money on the 
following described property, to-wit: All that tract or parcel of 
land lying and being in the County of Brevard, State of Florida, 
to-wit: Government Lots 1 and 2, 3 and 4, Section 35, Town- 
ship 25 South, Range 37 East. 
which on and for account of the owner, C. L. Chancey, we 
have this day sold to the purchaser above named for the sum 
of $210,000.00 to be paid as follows: $1,000.00 this day received 
as above. $77,750.00 cash when abstract showing good and suf- 
ficient title in owner is furnished. 

Owner agrees to furnish abstract showing good and suf- 
ficient title free from all incumbrances, except: ‘Purchaser 
agrees to assume contracts between C. L. Chancey and Gus 
C. Edwards and the Florida Beaches, a Florida Corporation, 
described in ‘exclusive listing’ given Walker and McClelland 
and a copy of which is attached hereto and made a part of this 
sales contract. 

Purchaser also agrees to pay to C. L. Chancey $26,250.00 
on April 1929, also mentioned in ‘exclusive Listing’ given Walker 
& McClelland herein referred to. 

Signed in triplicate. 
Walker and McClelland, Realtors, Agents 
By—J. T. Walker. 
I hereby agree to purchase the above described property on 
the terms and conditions named above. Dated April 30th, 1925. 
W. M. Toomer (SEAL) 
Purchaser. 

Signed, sealed and delivered 

in the presence of: 


” 


On the trial there was a directed verdict in favor 
of the defendant and the judgment was on such ver- 
dict. 

We deem it unnecessary to set out in detail the 
pleading and proof submitted by the plaintiff. The 
defendant appears to have based his defense upon the 
theory ‘“‘that since the contract provided that the com- 
mission was to be paid out of the first cash payment 
and as no cash payment had been made, the plain- 
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tiffs were not entitled to their commission and their 
suit was prematurely brought.” 

It appears that the trial judge took this view of 
the case and directed a verdict. 

There was evidence to the effect that Toomer en- 
tered into a contract for the purchase of the property 
in good faith; that he paid down the required binder ; 
that he was ready, willing and able to perform his 
contract; that the defendant was able to perform his 
part of the contract but being offered a higher price 
than that agreed to be paid by Toomer that he failed 
and refused to diligently perform his contract and 
by his conduct in that regard prevented Toomer from 
making the cash payment and other payments as stip- 
ulated in the contract. 

Had the case been submitted to a jury and had the 
jury found from the evidence above referred to that 
such was the true state of facts, then the plaintiffs 
in the court below would have been entitled to re- 
covery. 

It is true that the contract provides as follows: 
“T agree to pay you 10% commission on sale price 
above stated, payable out of the first cash payment.” 
This did not mean, however, that Chancey, the ven- 
dor and who was thereby obligating himself to pay the 
commission, could prevent or make impossible the per- 
formance or happening of the condition and thereby 
evade liability for the payment of the commission. 

The rule as stated in 6 R. C. L. 945, is as follows: 

“However, one who prevents or makes impossible the per- 
formance or happening of a condition precedent, upon which 
his liability, by the terms of a contract, is made to depend, 
cannot avail himself of its nonperformance. Likewise, where 
the promise is to pay out of a fund to be realized in a certain 
way, there is an implied obligation to use reasonable diligence 
in performing the act upon which payment is contingent. In 
default of such diligence, payment becomes due without perform- 
ance of the condition.” 

The agreement to pay the commission is a distinct 
obligation. The agreement that the commission should 
be paid out of a certain fund is another obligation 
and this latter obligation may be dispensed with or 
made inapplicable by the conduct of the obligor. 

The Supreme Court of Kentucky in the case of 
Jones vs Walker, (13 M. Monroe 163) and 56 American 
Decisions 557, say: 

“It is a general principle of law that he who himself pre- 
vents the happening or performance of a condition precedent, 
upon which his liability, by the terms of the contract, is made 
to depend, can not avail himself of his own wrong and relieve 
himself from his responsibility to the obligee, and shall not 
avail himself, to avoid his liability, of a non-performance of 
such precedent condition, which he has himself occasioned, 
against the consent of the obligee.” 

And the Supreme Court of California in the case 
of Earl vs Sunnyside Land Co., et al., 150 Cal. 214, 
say: 


“While the transactions which gave rise to this contro- 
versy are somewhat involved and complicated, the questions 


to be considered upon these appeals are neither numerous 
nor difficult. The principal contention of the Sunnyside Land 
Company is based upon the provision found in Trust No. One 
to the effect that the sum secured to be paid is to be paid 
only from the proceeds of sales made by the said land com- 
pany of the lands covered by the trust deed, and that the other 
parties to the instrument will not require the payment thereof 
from any other source. From this provision it is argued that 
the respondents, i. e. the plaintiff and the California Title In- 
surance and Trust Company, agreed to look for their payment 
only to the proceeds of such sales to be made by the Sunny- 
side Land Company, and that they have no right to seek or 
enforce payment in any other way. But we think that this ar- 
gument is based upon too narrow a construction of the pro- 
visions of paragraph 5 of the trust-deed. That paragraph pro- 
vides in addition to the agreement that the payment of the 
sums due is not to be required from any other source than 
sales of lands, the undertaking that the Sunnyside Land Com- 
pany is to use reasonable diligence in placing said lands upon 
the market and in making sales thereof, such sales to be by 
it made at such prices and upon such terms as it may deem 
beneficial and profitable, but at prices not less per block than 
those designated in a schedule attached to the deed. These 
provisions are all to be read together, and it certainly could 
not have been the intention of the parties that the Sunnyside 
Land Company should by violating its agreement to use reason- 
able diligence in making sales, have the power to indefinitely 
or perpetually postpone the right of the creditors to obtain pay- 
ment of their claims out of the land which was by the deed 
of trust made security, and the only security, for such claims.” 

In Hutchins & Co. vs Sherman, 82 Fla. 167; 89 Sou. 
430, this Court held: 

“The authorities uniformly hold to the effect that, where a 
broker procures a customer willing, ready and able to purchase 
property offered for sale according to the terms of the offer 
and the transaction is defeated on account of some fault of the 
principal, the broker is entitled to his commission, although the 
transaction is not consummated. 9 C. J. 623; Camp Lbr. Co. et 
al vs Tedder, 78 Fla. 183, 82 South. 865; Dotson vs Millikin 
209 U. S. 237, 28 Sup. Ct. 489, 52 L. Ed. 769; Schweid vs Storandt, 
157 App. Div. 855, 143 N. Y. Supp, 161; Beamer v. Stuber, 164 
Iowa 309, 145 N. W. 936; Church v Dunham, 14 Idaho 776, 96 
Pac. 203; Smith v Adelberg, 72 Wash. 434, 130 Pac. 494; Realty 
Bonds & Finance Co. vs Point Richmond Canal & Land Co. 
171 Cal. 238, 152 Pac. 433; Richardson v Olantho Milling ete. 
Co. 167 Ala. 411, 52 South 659, 140 Am. St. Rep. 45.” 

By the same analogy and reason we must hold that 
if a broker employed and given an exclusive listing to 
sell real estate procures a purchaser who enters into 
a contract to purchase real estate according to the 
terms set forth in the listing agreement and is ready, 
willing and able to carry out his contract to purchase 
such real estate and is prevented from so doing with- 
out any fault of his own, but solely because the vendor 
fails and refuses to carry out his contract to so sell such 
real estate and such vendor of such real estate without 
any fault on the part of the broker and without any 
fault on the part of the contracting purchaser, fails 
and refuses to carry out his part of the sales agree- 
ment and thereby prevents a consummation of the 
sale or thereby unreasonably delays the consummation 
of the sale, the broker may thereupon maintain an 
action to recover commissions based upon the sales 
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agreement at the purchase price therein named, al- 
though the sale is not in fact consummated. 

We find from the record that there was sufficient 
evidence produced by the plaintiff on the trial in the 
court below to require the case to have been submit- 
ted to the jury and it was error for the court to 
instruct the jury to return a verdict in favor of the 
defendant. 

The judgment is reversed and the cause remanded. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C. J. and STRUM, J., concur in the opin- 
ion and judgment. 

BROWN, J., dissents. 

Opinion filed June 26, 1928. 


Marion Fogler, 
Plaintiff in Error, 
v. Duval County.. 
The State of Florida, 
Defendant in Error. 

STRUM, J. 

Upon an indictment charging murder in the first 
degree, plaintiff in error was convicted of man- 
slaughter. 

Four assignments of error are relied on for re- 
versal. The first is based upon the giving of the fol- 
lowing charge by the trial court of its own motion and 
in the absence of a request from the defendant: 

“TJInder the laws of this state, a defendant has the right 
to take the stand and testify in his own behalf, and such tes- 
timony goes before you the same as the testimony of any other 
witness in the case to be weighed and considered according to 


the same rule, but the fact that he does not testify cannot 
be considered by you to his prejudice.” 


Defendant concedes that it is proper to give such 
a charge at the request of the defendant, but urges 
that it is reversible error to give it in the absence of 
a request from the defendant because to do so vio- 
lates the spirit of Sec. 6080, Rev. Gen. Stats., which 
is as follows: 

“No accused person shall be compelled to give testimony 
against himself, nor shall any prosecuting attorney be permit- 
ted before the jury or the court to comment on the failure 
of the accused to testify in his own behalf.” 


Such a charge has frequently been considered and 
the action of the trial court in giving it of its own 
motion held without error in States having Statutes 
identical with, or similar in substance to, Sec. 6080, 
supra. Those courts have held with striking unanimity 
that the prohibition of the Statute does not apply, 
either in letter or spirit, to charges of the court which 
are otherwise proper. Such a charge is held to be in 
the interest of the defendant and properly given by 
the trial court of its own motion to allay all possibility 
that the jury might draw improper inferences from 
the failure of the defendant to testify. The spirit of 
the Section is to relieve the defendant of any preju- 


dice in the minds of the jury which might result from 
his failure to testify, and further to prohibit any ad- 
verse comment on that account by the prosecutor; 
but for a court to direct a jury in the course of the 
charge that they shall not consider the failure of the 
defendant to testify in making up their verdict is cer- 
tainly not prejudicial to the defendant but is in his 
interest. Without the charge a prejudicial inference 
might frequently be drawn. The charge merely supple- 
ments the “presumption of innocence” charge with 
particular reference to the failure of the accused to 
testify. While it may not be necessary in all cases to 
give the charge (see Robert v. State, 72 Fla. 132, 72 
South. Rep. 649), it is not reversible error to do so. 
State v. Cleaves, 59 Me. 298; State v. Bartlett, 55 Me. 
200; State v. Weems, 96 Ia. 426; State v. DeWitt, 186 
Mo. 61; Ferguson v. State, 52 Neb. 432; People v. 
Hayes, 140 N. Y. 496; State v. Wisnewski, 13 N. D. 
648, and the many cases cited in the note thereto re- 
ported in 3 Am. & Eng. Ann. Cas., 907. 

The charge here considered is more favorable to the 
accused than that approved in Prevatt v. State, 82 
Fla. 284, 89 South. Rep. 807. See also the discussion 
in O’Steen v. State, 111 South. Rep. 725; and Hamp- 
ton v. State, 50 Fla. 55; 39 South. 421. 

The second and fourth assignments question the 
form of the verdict, which was as follows: 


“July 23-1926. We the jury find the defendant guilty of 
manslaughter. So say we all. 


F. S. Brunson.” 

The objection is that the verdict is not entitled 
as having been returned in any cause or court, nor 
does the person who signed the same style himself as 
foreman. 

Verdicts should be construed with reference to 
the entire record, all fair intendments consistent with 
the record being indulged in support of the verdict, 
and if when so construed it is definite and clearly 
expresses the manifest intention of the jury and is 
otherwise legal, mere inaccuracies of expression or 
form will not vitiate the verdict. O’Neal v. State, 54 
Fla. 96, 44 South. Rep. 940; Bass v. Doolittle, 112 
South. Rep 892. While it is a universal custom in this 
State, and certainly the proper practice, for verdicts 
to be signed by one of the jury as foreman, there is 
no Statute requiring that to be done, nor was it re- 
quired at common law. Such an omission though con- 
trary to good practice, is not in and of itself fatal to 
the verdict. 22 Am. & Eng. Ency. Pl. & Prac., 898, 
and the many cases cited. The record shows that the 
person signing the verdict was duly sworn as one 


of the jurors to try the case. There was no reversible 
error in overruling defendant’s motion in arrest of 
judgment, upon which these assignments are based, 
particularly in view of Sec. 
1920. 

The third assignment asserts that the trial court | 


2812, Rev. Gen. Stats. 
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erred in not granting the motion for a new trial upon 
the thirteenth ground thereof, which recites that dur- 
ing his argument the Assistant State Attorney took 
from the Clerk’s desk and flourished in his hand a pis- 
tol which had not been filed in evidence while he 
argued to the jury that the defendant was the only 
man in the house that night (the night of the homi- 
cide) that had a pistol, and one identified by a witness 
as similar to the one that the prosecutor then held in 
his hand. Defendant objected to such use of the pistol, 
and asked the Judge to charge the jury to disregard 
it, which instruction the trial judge then gave. 

The foregoing incident is exhibited to the Court 
only by recital in the motion for a new trial. There is 
elsewhere in the bill of exceptions no mention of the 
incident, nor of any exception to the ruling of the 
trial judge. 

Recitals in a motion for new trial are not evidence 
or proof of the truth of the facts stated or asserted 
therein, and the mere recital in such a motion of an 
incident occuring in the argument of the State Attor- 
ney does not bring such matter before this court for 
review. Richardson v. State, 28 Fla. 349, 9 South. 
Rep. 704; Nickels v State, 86 Fla. 208, 98 South. Rep. 
497, 502, 99 South. Rep. 121. In order that this court 
shall consider an assignment of this nature, it is neces- 
sary not only that there be an objection by the de- 
fendant, a ruling by the trial court and an exception 
duly reserved (see Hysler v. State, 85 Fla. 153, 95 
South. Rep. 573; Brown v. State, 108 South. 842), but 
that those steps, together with the objectionable lan- 
guage or conduct, be properly evidenced to this court 
by the bill of exceptions in a manner other than by a 
mere recital in the motion for a new trial. Finlayson 
v. State, 46 Fla. 81, 35 South. Rep. 203; Baxley v. 
State, 72 Fla. 228, 72 South. Rep. 677; Young v. State, 
70 Fla. 211, 70 South. Rep. 19. See also Blocker v. 
State, 105 South. Rep. 316; McCune v. State, 42 Fla. 
192, 27 South. Rep. 867; Weightnovel v. State, 46 Fla. 
1, 35 South. Rep. 856. 

Furthermore, so far as the record discloses, all 
that the defendant asked at the time of the incident 
was granted, the court at the time instructing the 
jury to disregard the language of the State Attorney. 
See Taylor v. State, 102 South. Rep. 884. 

Finding no error the judgment is affirmed. 

WHITFIELD, TERRELL, BROWN and BUFORD, 
JJ., concur. 

ELLIS, C.J., dissents. 

Opinion filed June 26, 1928. 


Mary Lee, 
Plaintiff in Error, 
Vv. Calhoun County. 
The State of Florida, 


Defendant in Error. 

STRUM, J. 

Upon an indictment charging murder in the first 
degree, plaintiff in error, who will hereinafter be re- 
ferred to as the defendant, was convicted of man- 
slaughter. 

Amongst other things, it is contended on writ of 
error that the corpus delicti is not established by the 
evidence; and that the verdict is contrary to and 
unsupported by the evidence. 

The indictment charged that the defendant killed 
Marion Stanley, alias Mary Lee Stafford, by striking 
deceased in and upon her face and mouth with her 
(defendant’s) fists and hands, which striking occurred 
near a certain creek in which was a great quantity 
of water, which said striking caused the deceased to 
fall into the creek after which the defendant seized 
deceased with her hands and then and there held the 
deceased under the water in said creek until she then 
and there choked, suffocated and drowned. 


The State’s evidence establishes that the defendant 
is a negro woman and the deceased a white woman 
and that both were confined in the county convict 
camp of Calhoun County. During the morning of Sep- 
tember 29, 1925, the body of the deceased was found 
in the water of Stafford’s Creek about 150 or 200 
yards from the convict camp. Death had been caused 
by drowning. It further appears from the evidence 
that the deceased, in company with a negro girl, 
Bertha Lee, aged about eleven years, and the step- 
daughter of the defendant, left the convict camp os- 
tensibly to go in bathing in the creek during the 
afternoon before the body was found the next morning. 
The deceased was clad only in a night gown. When 
they arrived at the creek, Luther Bodiford, a young 
white man, was seated on the bank of the creek, and 
the deceased on arriving at the creek took a seat be- 
side Bodiford. J. B. Nichols, a State’s witness who 
was working around the convict camp, left the camp 
on a mission which took him across the creek between 
four and five o’clock in the afternoon. As he crossed 
the creek, which was a small one, he saw the deceased 
and Bodiford on the bank of the creek at a point near 
where deceased body was found next morning. Bodi- 
ford was lying down, and the deceased was sitting 
nearby. When the witness left the convict camp, the 
defendant was at the camp. Within a short while the 
witness returned again to the convict camp by ap- 
proximately the same route but did not see the de- 
ceased or Bodiford at the creek as he passed on his 
return. It was then late in the afternoon, “getting on 
toward sundown.” When this witness returned to the 
camp, the defendant was there. 


While the deceased and Bodiford were at the creek, 
they were visited by two other young men, who stay- 
ed about five minutes. At this time, the deceased 
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and Bodiford were standing near each other in the 
edge of the water and the deceased had in her hand 
a quart fruit jar which was about half full of a white 
liquid. The deceased was addicted to the use of co- 
caine, morphine and whiskey—‘anything she could 
get hold of ” 

When the body of the deceased was found, Bodi- 
ford was placed in jail and testified at the inquest 
and again before the grand jury, that he hid in the 
bushes near the creek and saw the defendant strike 
the deceased in the mouth and jump astride her and 
drown her. Thereupon the defendant was indicted for 
murder in the first degree. Bodiford admitted in his 
testimony given at this trial that his former testi- 
mony was false in its entirety, and that his reason for 
giving the original testimony was that he was told 
“that was the way for me to get out.” Bodiford further 
testified at this trial that he left the creek about the 
same time as the other two men. So far as the record 
discloses, Bodiford was the last person who saw de- 
ceased alive. 

There was no evidence of a struggle around the 
spot where the body was found or elsewhere in the 
vicinity of the creek. No one testified to hearing any 
outcry, though the convict camp and at least one 
dwelling house were near by. The body of the deceas- 
ed was carefully examined, when found, by a member 
of the coroner’s jury and by a practicing physician. 
These witnesses both testified that death was due to 
drowning; that there were no bruises or wounds on 
the lips or face and that the body bore no finger 
marks, bruises, scratches or any other marks of vi- 
olence of any nature except that deceased had two 
teeth broken out, one of which appeared to be an old 
break and looked like a tooth that once had a crown 
on it, while the other tooth, one of the front incisors, 
was broken off even with the gum and appeared to 
be recently broken as there was a little bloody water 
around the root. There was also a minor scratch on 
the inside of the upper lip—‘nothing more than a 
mere scratch’’—about the size of a field pea, and of 
no considerable depth,—‘“‘a mere surface wound.” 
Other than that, there was no evidence of a blow or 
other violence. The scratch appeared to be “freshly 
broken.” The Doctor testified that he would not swear 
deceased received a blow in the mouth; that the tooth 
could have been broken by the body being driven up 
against a stump or log in the creek, but he thought 
that would have been “highly improbable;” but that 
it would be “entirely probable” that she might have 
broken it by falling. The Doctor inclined to the opin- 
ion, however, that the tooth was broken off before 
death, though he would not positively testify to that 
effect. 

The water in the creek was about fourteen or 
sixteen inches deep where the head of the body was 
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found, and about two and one-half feet deep at the 
feet. The body was found with one knee and one 
elbow in the sand of the creek bed and the other 
arm extended in the direction of her feet. The body 
was nude when found, and was some forty or fifty 
yards down stream from the place where people usu- 
ally went in bathing. The night gown was found 
“wadded up” about twenty feet up stream from the 
body, both the body and the gown being on the down 
stream side of a small obstruction or “drift”, com- 
posed of limbs and trash, situated between the place 
where swimming usually occured and the place where 
the body was found. The testimony indicates that 
on account of this obstruction the body and the gown 
could not have drifted from the place usually used 
for swimming to the place where the body and gown 
were found. 

There is evidence that the defendant changed 
clothes during the late afternoon or early evening of 
the day in question, the dress which she first wore 
being later found in the bottom of a wash tub with 
some other clothes. This circumstance is of little sig- 
nificance, however, when it is considered that there 
were no indications of a struggle, and no marks of vio- 
lence upon the body which would likely result in blood 
shed or other stains. And the change was not made un- 
til after defendant had reported that deceased was 
missing. There is further evidence, admitted over the 
defendant’s objection, of threats uttered by the defend- 
ant three or four days before the death of deceased. 
One witness testified: ‘I heard Mary Lee say she run 
this woman to the creek with a pan of hot dishwater. 
I heard her say she was going to put something over 
her head sometime and nobody would know where she 
was, said she would have done killed her if she hadn’t 
been scared they would send her to Raiford. That was 
on the 25th (of September) and the body of Marion 
Stanley was found on the 29th. At the time she made 
these statements Edna May Bodiford and me and my 
husband was there.” The statement of this witness 


was substantially corroborated by the other persons 
mentioned. 


One of the convict guards testified that when he 
arrived at the camp about sun-down on the afternoon 
in question, the defendant informed him that the de- 
ceased “was gone”; that she had been looking for 
her all down the creek and had tracked her to the 
back gate of a Mr. Davis; that her tracks returned 
from there and went on down to the creek where she 
had never been before; that the deceased was gone, 
and defendant could not find her. There is evidence 
that defendant reported the same facts to Mrs. Davis 
late that afternoon and cautioned her to lock up her 
house, otherwise deceased, who had escaped, might 
steal some clothing from her. Other than that just 
stated, there is no evidence that the defendant was 
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in the vicinity of the creek during the afternoon. 
There is evidence that the defendant, who was the 
cook at the convict camp, went down toward the 
creek during the afternoon and called deceased, but 
defendant did not then go to the creek. 

So far as the record discloses, there were no eye 
witnesses to the tragedy. The evidence as to the means 
by which deceased met her death, as well as the con- 
nection, if any, of the defendant therewith, rest 
wholly on circumstantial evidence, of which the fore- 
going represents the substance of the evidence adduced 
by the State. The defendant offered no evidence. 

The well settled principles applicable to circum- 
stantial evidence forbid the affirmance of the judg- 
ment of conviction. 

In a prosecution for crime, the corpus delicti may 
be proven as well by circumstances as by direct evi- 
dence, although the probative deficiencies which some- 
times inhere in circumstantial evidence should be 
borne in mind. Nickels v. State, 106 South. Rep. 479. 
In homicide cases, the corpus delicti consists of three 
component elements. First, the fact of death; second, 
the criminal agency of another person as the cause 
thereof; and, third, the identity of the deceased per- 
son. While the discovery of the body necessarily af- 
fords the best (but not necessarily the only) evidence 
of the fact of death, and of the identity of the indi- 
vidual, and most frequently also the cause of the 
death, still in homicide cases the corpus delicti can not 
be said to be proven until it is fully and satisfactorily 
proven that such death was not caused by natural 
causes, accident, or by the act of the deceased. In 
homicide cases, when proof of the corpus delicti rests 
upon circumstances, and not upon direct proof, it 
must be established by the most convincing, satisfac- 
tory and unequivocal proof compatible with the na- 
ture of the case, excluding all uncertainty or doubt. 
Like every other essential element of the offense, the 
corpus delicti must be proven beyond a reasonable 
doubt, by evidence of the character just mentioned. 
State v. Commonwealth, 21 Gratt. (W. Va.), 809; Joe 
v. State, 6 Fla. 591. When tested by these well es- 
tablished rules, it is a matter of grave doubt whether 
the corpus delicti is established in this case. See Rich- 
ardson v. State (Ala.), 114 South. Rep. 789, a case 
strikingly similar to this case on the facts; also Joe 
v. State 6 Fla. 591; Statee v. Flanagan, 26 W. Vt. 1116; 
State, v. Merrill, 78 S. E. Rep. 699. Smith v. Common- 
wealth, supra; Lovelady v. State, 14 Texas App. 545; 
Conde v. State, 34 S. W. Rep. 286; 60 A. S. R. 22; 
Allen v. State (Miss.), 40 South. Rep. 744; Pitts v. 
State, 43 Miss. 472. See also note to Bines v. State 
(118 Ga. 320), 68 L. R. A. 1; 13 R. C. L. 736; 30 C. 
J. 287. 


That the deceased could have been assaulted by the 
defendant so effectively as to enable the latter to 


drown the deceased in a body of water, less than waist 
deep, without an outcry, in the day time and with 
others in the immediate vicinity, and without pro- 
ducing any bruises or other marks of violence upon the 
body of the deceased, other than the relatively minor 
circumstance of the breaking of a tooth, penetrates far 
into the realm of speculation and improbability. It 
would require a most generous and elastic stretch of 
the imagination to conceive of the possibility. 

But pretermitting the question of the sufficiency 
of the evidence to establish the corpus delicti, and as- 
suming, but not deciding, the same to be sufficient, 
the evidence is fatally deficient in establishing the 
essential fact that the defendant, and no one else 
committed the offense. 

The rule has been long since established that al- 
though absolute metaphysical and demonstrative cer- 
tainty is not essential to sufficient proof by circum- 
stances in a prosecution for crime, nevertheless, in or- 
der to invest mere circumstances with the force and 
effect of lawful proof, those circumstances, taken to- 
gether, must be of a conclusive nature and tendency, 
leading on the whole to a satisfactory conclusion of 
guilt, and must produce in effect a moral certainty 
that the accused, and no one else, committed the of- 
fense, before a verdict of guilty is authorized. It is 
not sufficient that the facts create a strong suspicion 
or probability of guilt, or are consistent therewith; 
the facts must be inconsistent with innocence. The 
value of circumstantial evidence, and its effect as 
proof, depends upon the conclusive nature and ten- 
dency of the circumstances relied upon to establish 
the controverted fact. If any fact essential to a con- 
viction is not legally established to a moral certainty, 
the evidence is inconclusive, and can not be said to 
be sufficient in law to satisfy the mind and conscience 
of the jury. Fudge v. State, 75 Fla. 441; 78 South. 
Rep. 510; Davis v. State, 107 South. Rep. 245; Asher 
v. State, 105 South. Rep. 140; Myers v. State, 43 Fla. 
500; 31 South. Rep. 275. 

If we assume the corpus delicti to be sufficiently es- 
tablished, then the other circumstances in evidence 
might support a suspicion of the guilt of this defend- 
ant, but no more than that. Certainly the circumstances 
are thoroughly consistent with, if not somewhat per- 
suasive of, the innocence of this defendant. Upon 
no reasonable view or construction of the circum- 
stances shown in evidence could it be said that such 
circumstances are of that conclusive nature or ten- 
dency necessary to invest mere circumstances with the 
force and effect of proof, nor that those circumstances 
are sufficient to establish to a moral certainty that 
defendant, and no other person, committed the offense, 
nor to lead on the whole to a satisfactory conclusion 
of guilt. 


Though of no controlling force, it is at least signifi- 
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cant in weighing the probative force of this circum- 
stantial evidence that the defendant, though indicted 
for murder in the first degree, was convicted of man- 
slaughter. If the deceased came to her death in the 
manner described in the indictment, it was obviously a 
most atrocious and diabolical murder, and one which 
would not elicit the slightest sympathy for the per- 
petrator. There are no mitigating circumstances in 
the record. Either it was murder in the first degree, 
or a case of death from accidental causes. 

In view of the evidence as it appears by this record, 
it was error to overrule the motion for a new trial. 

Reversed and new trial awarded. 

WHITFIELD, TERRELL and BROWN, JJ., con- 
cur. 
ELLIS, C.J. and BUFORD, J., dissent. 
Opinion filed June 26, 1928. 


State ex rel. James F. 
Dykeman, 
Relator, 
Vv. Mandamus. 
Original Jurisdiction. 
H. C. Petteway, Judge of 
the Circuit Court for the 
Tenth Judicial Circuit, 
State of Florida, and for 
the County of Polk, 
Respondent. 

STRUM, J. 

Upon the relation of James F. Dykeman, the use- 
plaintiff in the court below in the cause hereinafter 
mentioned, an alternative writ of mandamus was is- 
sued by the court commanding the respondent, Hon- 
orable H. C. Petteway, as Judge of the Circuit Court 
for the Tenth Circuit, to assign for trial and proceed 
with a re-trial of the case of J. C. Persinger, for the 
use and benefit of James F. Dykeman v. Sylvester 
Kireh and Arthur Kirch lately pending in said Cir- 
cuit Court, in which cause judgment was originally 
rendered below in favor of the plaintiff therein, but 
which judgment was reversed by this court on writ of 
error. See Kirch, et al, v. Persinger, 87 Fla. 364, 100 
South. Rep. 166. 


From the petition for the alternative writ, it ap- 
pears that the last and only order in the case of 
Persinger v. Kirch in the trial court subsequent to the 
issuance of the mandate from this court on writ of 
error to the judgment originally entered therein, was 
an order made by Honorable John S. Edwards, then 
Judge of that court, on October 16, 1924, that the 
court “does refuse to assign said cause for trial and 
does refuse to try the same de novo,” for the reason 
that the judge was of the opinion that the issues in 
said cause had been settled adversely to the plaintiff 
by the decision of this court. The alternative writ 


herein further alleged that another alternative writ of 
mandamus had been previously issued to Judge Ed- 
wards commanding him to proceed with the trial of 
said cause, but that Judge Edwards resigned as 
Judge of the Tenth Circuit before said writ 
could be served upon him. Upon the allega- 
tions of the present alternative writ it appeared 
that the case in question stood upon the docket of the 
trial court, but that the trial court had declined to 
exercise jurisdiction, which refusal was persisted in 
by Judge Edwards’ successor, Honorable H. C. Pette- 
way, the respondent herein, notwithstanding the is- 
suance of the previous alternative writ of mandamus 
to Judge Edwards; Judge Petteway declining to rec- 
ognize the writ because it was directed to Judge Ed- 
wards and not to him. 

It now appears by the answer of the respondent, 
Judge Petteway, that on April 5, 1926, subsequent to 
the going down of the mandate of this court pursuant 
to the decision upon writ of error in the cause herein- 
above mentioned, and prior to the issuance of the al- 
ternative writ herein, the respondent, who succeeded 
Judge Edwards as Judge of the Tenth Circuit, made 
and entered in said cause a final judgment, on motion 
of the defendants, in which it was “ordered and ad- 
judged by the Court that this action be and the same 
is hereby dismissed at the cost of the plaintiffs.” The 
final judgment assesses the costs, and is a final dispo- 
sition of the case. The entry of this final judgment did 
not appear in the petition for the alternative writ, and 
the fact that it was entered places the entire mat- 
ter in a materially different situation from that indi- 
cated by the alternative writ. 


The rule is that while mandamus will lie to com- 
pel a court to exercise its lawful jurisdiction where it 
refuses to do so, it can not be maintained to correct 
alleged errors in rendering a judgment where there 
is an adequate remedy by writ of error. Crump v. 
Branning, 74 Fla. 522, 77 South. Rep. 228. From the 
allegations of the petition for the alternative writ it 
appeared that the case was one in which the res- 
pondent declined to exercise his lawful jurisdiction 
and assign for trial a case which stood upon the docket 
of the court. Upon that showing, the alternative writ 
issued. It now appears by the return that the res- 
pondent had exercised his lawful jurisdiction by en- 
tering a final judgment in the cause dismissing the 
same at the cost of plaintiffs. Thus the present pro- 
ceeding by mandamus becomes an attempt not only 
to compel the exercise by the respondent of his lawful 
jurisdiction, but to direct the manner in which res- 
pondent shall exercise that jurisdiction, by command- 
ing him to allow a trial de novo of the case notwith- 
standing his final judgment of dismissal. Such a re- 
sult of course can not be accomplished by mandamus. 
That writ can not perform the office of a writ of error. 
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The discretion of a judicial officer, or the manner in 
which he shall act in the exercise of his lawful juris- 
diction, will no more be controlled by mandamus than 
the manner in which an administrative officer shall 
act in the performance of his ministerial duty. In 
either case mandamus will only compel the officer to 
act, not to direct the course or form of his action. By 
entering ‘the final judgment of dismissal the res- 
pondent has acted in the exercise of his jurisdiction in 
the premises. If he erred in the action taken, that 
error can be corrected by writ of error. It can not 
be reached by mandamus. 

It is therefore ordered that the alternative writ be 
and the same is hereby quashed and that the motion 
for the peremptory writ be and the same is hereby 
denied. 

ELLIS, C. J. and WHITFIELD, TERRELL. 
BROWN and BUFORD, JJ., Concur. 


E. E. Tart, 
Plaintiff in Error, 


Vv. No. 686. 
The State of Florida, Writ of Error to the 


Court of Record of Escambia 


County. 
Defendant in Error. 
E. E. Tart, 
Petitioner, 
Vv. Petition for writ of 
Certiorari. 


Original Jurisdiction. 
Honorable C. Moreno Jones, 


Judge of the Court of Record 
of Escambia County, et al., 
Respondents. 

STRUM, J. 

An information filed in the Court of Record of 
Escambia County on September 12, 1927, charged in 
the first count that Viola Edwards and E. E. Tart, 
both as principals, committed the offense of man- 
slaughter by performing an abortion upon a woman 
therein named, thereby producing the death of the 
latter. In the second count Viola Edwards is charged 
with the same offense as principal and Tart is charged 
as accessory. The information is apparently based up- 
on Sec. 5042, Rev. Gen. Stats. 1920. 

The defendants were tried upon said information 
and found not guilty on September 23, 1927. 

Thereafter another information was filed charging 
the said Viola Edwards and E. E. Tart with man- 
slaughter, both being charged as principals in the first 
count; Viola Edwards being charged as principal and 
E. E. Tart as accessory in the second count, and both 
being charged as accessories in the third count, the 
principal in the third count being charged to be a per- 
son unknown. The second information also charges the 
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offense to have been committed by performing an 
abortion upon a woman of the same name as in the 
first information, and who was alleged to have been 
pregnant with a quick child, thereby producing the 
death of the child. 

To the second information E. E. Tart interposed 
pleas of autrefois acquit, based upon his trial and ac- 
quittal under the first information, in which pleas it 
is alleged in substance that the two informations 
charge the same offense, the only difference being that 
the first information charges that the abortion pro- 
duced the death of the mother, while the second 
charges that it produced the death of the unborn 
child. 


Upon motion of the State the pleas of autrefois ac- 
quit were stricken. 

A writ of error to the order striking said pleas 
was sued out by Tart. In his brief, however, it is con- 
ceded that the order striking the pleas is not a final 
judgment to which a writ of error will lie, and the 
writ of error is therefore abandoned. 

Upon abandoning his writ of error, Tart filed a 
petition in this court to obtain a review by writ of 
certiorari of the order striking the pleas. 

Certiorari can not be employed as a substitute for 
a wirt of error. In order to justify the issuance of 
a writ of certorari it must ordinarily appear from the 
face of the record of an inferior court or tribunal that 
in rendering its final judgment it has acted in usurpa- 
tion of a jurisdiction it did not possess, or that there 
has been a palpable abuse of power resulting in a mis- 
carriage of justice, or that the court or tribunal has 
not proceeded according to the essential requirements 
of the law, as distinguished from the commission of 
a mere error of judgment; and in addition it must ap- 
pear that there is no plain, speedy and adequate rem- 
edy by appeal or writ of error to correct such action. 
Benton v. State 74 Fla. 30, 76 South. Rep. 341; Haile 
v. Gardner, 82 Fla. 355, 91 South. Rep. 376. See also 
Hunt v. Jacksonville, 34 Fla. 504, 16 South. Rep. 398; 
Basnett v. Jacksonville, 18 Fla. 523; Edgerton  v. 
Green Cove Springs, 18 Fla. 528; American Ry. Ex- 


press Co. v. Weatherford, 84 Fla. 264, 93 South. 740; 
11 C. J. 118. 


Mere error in the determination of non-fundamen- 
tal procedural or other questions properly — sub- 
mitted to and regularly determined by a trial court, 
will not ordinarily justify the exercise of the super- 
visory jurisdiction of this court by certiorari, when 
such errors result only in an erroneous as distin- 
guished from a void or illegal judgment, and no palp- 
able abuse of authority, usurpation of jurisdiction, or 
manifest miscarriage of justice appears. Errors of 
that nature can ordinarily be reviewed only upon writ 
of error to the final judgment in the exercise of the 
purely appellate jurisdiction of this court. Haile v. 


‘ 
ay 
ry 
Yin, 
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Gardner, 82 Fla. 355, 91 South. Rep. 376; Peaden v. 
State, 105 South. Rep. 142; Ragland v. State, 55 
Fla. 157, 46 South. Rep. 724; C.J. 16. 

Nor will certiorari ordinarily lie to review a judg- 
ment which is not final in its nature. Kroier v. 
Kroier, decided May 5, 1928. The fact that a writ of 
error will not lie directly to an interlocutory order is 
not alone a sufficient justification for issuing the writ, 
especially when the party aggrieved has an adequate 
and speedy remedy to review such order upon writ of 
error to the final judgment in the case. State v. King 
County Superior Court, 106 Pac. Rep. 150, 28 L.R.A. 
(N.S.) 516, 11 C.J. 116. Nor can certiorari be used to 
secure judicial opinion in advance, or to affect adjudi- 
cations in cases pending in subordinate tribunals. New- 
ark v. Fordyce, 97 Atl. Rep. 67. Although the trial 
judge in a criminal case may err in his ruling upon the 
pleadings, or in other rulings during the trial, and 
thus prejudice the defendant, an orderly, adequate 
and speedy method is provided to correct any such 
errors. The cause can not be split up into parts and 
presented piecemeal to an appellate court to review 
mere error in the due and regular exercise of a juris- 
diction with which the inferior tribunal is invested. 


If the trial court is in error in the ruling in ques- 
tion, a point we do not now decide, it would be no more 
than a mere error of judgment upon an interlocutory 
matter not of a fundamental nature. To correct such 
an error, if it be error, petitioner’s remedy by writ of 
error, which lies directly from this court to the final 
judgment when rendered in this case, is both speedy 
and adequate, though perhaps not as convenient to 
petitioner as would be a determination of the matter, 
upon certiorari, before a trial on the second informa- 
tion. Convenience alone, however, does not justify the 
exercise of the supervisory jurisdiction of this court 
by certiorari. 

There must be a final judgment and sentence to 
support a writ of error in a criminal case. Chesser v. 
State, 112 South. Rep. 87. The writ of error herein 
must therefore be dismissed. 

As the petitioner, for the reasons already stated 
does not make out a proper case for the issuance of 
writ of certiorari, the petition must be denied. 

Writ of error dismissed. 

Petition for writ of certiorari. 

ELLIS, C.J. and WHITFIELD, TERRELL and 
BUFORD, JJ., Concur. 
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OPINIONS OF THE 


ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


June 15, 1928. 
Hon. W. T. Williams, Chairman, 
Board of County Commissioners, 
Tampa, Florida. 
RIGHT OF CANDIDATE DEFEATED 
IN PRIMARY TO HAVE HIS NAME 
PRINTED ON GENERAL ELECTION 

BALLOT. 

Dear Sir: 

Chapter 12038, Acts of 1927, amend- 
ing Chapter 9293, Acts of 1923, which 
amended Section 256, Revised General 
Statutes of Florida, provides that only 
those persons who have not participat- 
ed “as a voter” “or candidate” in the Pri- 
mary Election shall be entitled to have 
his or her name printed on the election 
ballot for use in the General Election. 

The provision in question prohibits any 
person who voted or was a candidate in 
the Democratic Primary from having his 
name printed on the General Election 
ballot by petition, nomination of a con- 
vention, or otherwise. 

In short, by voting in the Primary 
Election, the voter forfeits his right to 
have his name printed upon the General 
Election ballots except through the med- 
ium of entering the Primary as a can- 
didate and securing the nomination of the 
Party holding the Primary. 

The law provides that there shall be a 
blank line left under each name printed 
on the General Election ballot and that 
the voters in the General Election shall 
have the right to write in the name of 
any candidate for whom they wish to 
vote. 

Every person has a constitutional right 
to run for office in the General Election 
but no person has a constitutional right 
to have his name printed upon the Gen- 
eral Election ballot except pursuant to 
the terms fixed by statute. Of course, 
the voters of the State have a vested 
right to elect anyone they please by writ- 
ing the name on the ballot even though 
it is not printed thereon. 

The question of what, if any, names 
shall be printed on the General Election 
ballot is one of statutory regulation en- 
tirely and it has been held by the Su- 
preme Court of Minnesota in the leading 
case of STATE v. MOORE, 87 Minn. 
308, 92 N. W. 4, 94 Am. State Reports 
702, that a statute which prohibits a can- 
didate who has sought the nomination 
from a political party in the Primary 
Election and has been unsuccessful, from 
having his name printed on the General 
Election ballot as an independent candi- 


date for the same office is a reasonable 
statutory regulation, it being considered 
proper that any candidate who seeks the 
assistance of the Primary Election Law 
to aid him in obtaining Party support 
should be kept by the obligation of good 
faith and dictates of fair play from run- 
ning against his successful opponent at 
the General Election. 

In this case the Supreme Court point- 
ed out that the blank space which the 
law requires to be provided on the of- 
ficial ballot where voters may write the 
name of any qualified citizen, if they 
wish to vote for him, protects the eli- 
gibility of the candidate defeated in the 
Primary Election so as to enable him 
to be elected to office through that 
medium although it may be more advan- 
tageous to him to have his name printed 
on the ballot. 

For a full statement of the law on this 
subject see 9 R. C- L. 1055. 

There is a vast distinction between 
the right of a man to be elected to of- 
fice and his right to have his name 
printed as a candidate on the official bal- 
lot. The printing of names must neces- 
sarily be limited in some way by pro- 
viding regulations which must be com- 
plied with before the names can be print- 
ed on the ballot. Otherwise, it would be 
impossible to hold an election with the 
printed ballot if it were considered that 
any person who demanded it had the 
constitutional right to have his name 
printed on the ballot, merely because he 
wishes it done. Accordingly, laws pre- 
vail in all States laying down certain 
conditions precedent such as Primary 
nominations, nominations by conventions 
or petitions signed by required number of 
persons, as a means by which candidate 
can get his name printed on the ballot. 

Trusting this answers your inquiry of 
June 12th, I am, 

Very truly yours, 

FRED H. DAVIS, 
Attorney General. 


March 29, 1928. 
Hon. Mellon C. Greeley, 
Secretary and Treasurer, 
State Board of Architecture, 
32 West Forsyth Street, 
Jacksonville, Florida. 
Dear Mr. Greeley: 

Referring to your letter of March 
7th, addressed to Hon. J. B. Johnson, 
former Attorney General, I beg to ad- 
vise that my opinion upon the subjects 


inquired about is as follows: 

USE OF THE TERM “ASSOCIATE.” 
The following provision of Section 9 
would apparently furnish legal justifi- 
cation for the use of the term “associate” 
by a person practicing in connection with 
a registered architect: 

“Nothing contained in this act shall 

be construed to prevent any employee 

of an architect from acting under his 
instruction, control and _ supervision, 
in any capacity whether paid by the 

architect or the owner * * * 

The term “any capacity” is apparently 
broad enough to include acting in the 
capacity of “associate.” However, if the 
so-called associate does work other than 
under the “instruction, control and su- 
pervision” of a registered architect with 
whom he is associated, he should be reg- 
istered under the Act as an architect. 

CORPORATION TITLES: What has 
been said under the previous heading will 
apply to this question. A contractor 
might properly do a business in his own 
name and advertise someone as being as- 
sociated with him as registered architect. 
There is nothing in the law which prohib- 
its this, that I can see. 

ARCHITECTS OF THE TREASURY 
DEPARTMENT: The State is without 
authority to interfere with the operation 
of the Federal Government or its agents. 
I am, therefore, of the opinion that an 
architect employed by the Federal Gov- 
ernment in connection with the construc- 
tion of proper Government buildings is 
not liable for failure to register as an 
architect insofar as he confines his busi- 
ness to solely acting for the Government. 
Of course, if he does any private bus- 
iness whatsoever the fact that he is also 
a Government architect would not exempt 
him from the provisions of the law. 

The Government architect is in the 
same status as an attorney employed by 
the Federal Government to transact its 
legal business, who, the courts have said 
need not be licensed in the State where 
they undertake to act for the Govern- 
ment. 

USE OF TITLES “DESIGNER,” 
ETC.: This question is apparently 
answered by the following language in 
Section 9 of the Act: 

“Any person who shall be engaged 
in the planning of the erection, en- 
largement, or alteration of buildings 
for others, and to be constructed by 
other persons than himself, shall be re- 
garded as an architect within the pro- 
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visions of this act, and shall be held 

to comply with same * * * ” 

The law is clear that a person cannot 
legally practice architecture as defined 
by the Act merely by changing his title 
to that of “designer.” 

BUILDINGS UNDER $5,000.00: Sec- 
tion 12 of the Act prohibits the practice 
of architecture by any person not li- 
censed pursuant to the Act. It also pro- 
hibits the putting out of any sign or card 
or other device which might indicate to 
the public that the person is entitled to 
practice as an architect. There is nothing 
in Section 9 exempting buildings under 
$5,000 from the operation of the law, 
which would overrule the provision of 
Section 12 to the effect that no sign or 
other device shall be implied to indicate 
that a person is an architect who is not 
an architect in fact under the Act. 

What is meant by the exemption of 
buildings costing less than $5,000 is that 
a person may prepare plans to be exe- 
cuted by others for the erection of a 
building costing less than $5,000 with- 
out thereby being considered to be an 
architect within the definition given in 
Section 9. It would appear that this is 
the proper field for the so-called “de- 
signers” to operate in. They certainly 
have no right to use the word “archi- 
tect” in such a way as to indicate that 
they are entitled to practice architecture. 

Trusting this answers your inquiry, I 
am, 

Cordially yours, 

FRED H. DAVIS, 
Attorney General. 


April 17, 1928. 
Hon. J. B. Royall, 
State Game Com’r., 
Tallahassee, Fla. 
BREEDING GROUNDS. 
Dear Mr. Royall: 

I am of the opinion that the following 
provision of Section 8 of Chapter 11838, 
Acts of 1927, which provides: 

“Any person found in or on any 
State Game Refuge, or breeding 
ground for game, fresh water fish, 
non-game birds or fur-bearing animals, 
with gun, fishing tackle, traps, nets or 


other devices for taking game, non- 

game birds, fresh water fish or fur- 

bearing animals shall be guilty of vio- 

lation of this Act.” 
is applicable only to game refuges es- 
tablished under Section 8 of the Act and 
has no bearing or application to game 
refuges and game breeding grounds es- 
tablished under Section 5 of said Chapter 
11838. 

Trusting this answers your inquiry of 
April 12th, I am, 

Very truly yours, 

FRED H. DAVIS, 
Attorney General. 


April 5, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 
REINCORPORATING UNDER 1925 
ACT 
Dear Mr. Crawford: 

I have the letter of Mr. W. H. Rogers, 
Attorney at Law, Jacksonville, Fla., dat- 
ed March 23rd, submitted by you, relat- 
ing to procedure for reincorporating a 
corporation under the Act of 1925 and 
at the same time reducing its capital 
stock, the corporation in question having 
been incorporated prior to the 1925 Act. 

In reply to your request for my opin- 
ion about the matter I beg to advise that 
I construe the 1925 Corporation Act as 
authorizing the surrender of the old 
charter of the corporation and the ac- 
ceptance of a new charter in lieu there- 
of at once and the same time, same to 
be accomplished under the method out- 
lined for reincorporating. 

I am, therefore, of the opinion that in 
such a reincorporation under the 1925 
Act the capital stock may be reduced 
without securing from the State Comp- 
troller his certificate that in his judg- 
ment the ability of the corporation to 
meet its outstanding indebtedness and 
liabilities will not be impaired by the re- 
duction of capital as is required of cor- 
porations under Section 4086, Revised 
General Statutes, 1920. 

I construe the new Act of 1925 as be- 
ing a remedial one for purposes of cut- 
ting out as much red tape as possible 
and its purpose will be defeated by hold- 


ing that provisions of the old law should 
continue to be observed except where 
such provision is expressly re-enacted in 
the 1925 Act. 
Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


April 14, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 

Tallahassee, Florida. 
CORPORATIONS—INCREASE IN 
CAPITAL STOCK—CREDIT 

Dear Mr. Crawford: 

I have your letter of March 31st, read- 
ing as follows: 

“IT am confronted with a situation on 
which I would like your advice. 

“Where a corporation has decreased its 
capital stock, and later on decides to in- 
crease capital stock beyond the amount 
originally authorized, before the decrease, 
would they be required to pay charter 
tax, beginning with capital as decreased, 
or would they be required to pay on the 
additional above what was first stated 
in the original certificate-” 

I assume your letter refers to a case 
arising under Chapter 10096, Acts of 
1925. Section 56 of this Act contains the 
following provision: 

“all fees therefor paid by said cor 
poration or corporations with respect 
to the shares authorized prior to such 
amendment or consolidation shall be 
deducted, * * *” 

from the amount which the Secretary of 
State has required to demand and receive 
for the use of the State. 

I am of the opinion that the effect of 
this provision is to entitle the corpora- 
tion to credit for any shares of stock for 
which it can show that it has already 
paid a fee to the State and accordingly, 
the amount of charter tax should be so 
computed as to allow credit for any 
charter tax which has been paid for dur- 
ing the life of the corporation in cases 
where the capital stock is increased so 
as to require the payment of an addi- 
tional charter tax. 

Respectfully submitted, 

FRED H. DAVIS, 
Attorney General. 
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OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 


IN THE CIRCUIT COURT OF THE 
TWENTY-SECOND JUDICIAL CIR- 
CUIT OF THE STATE OF FLORIDA, 
IN AND FOR BROWARD COUNTY. 

THE STATE OF FLORIDA ex rel. 

ROBERT W. POST, THOMAS J. 

HOBBS, C. G. BISHOP and GEORGE 

YOUNG, 

Plaintiff, 
vs. No. 1909 Law. 

F. T. BLACKWELL, as City Clerk 

of the CITY OF HOLLYWOOD, a 

municipal corporation, 

Respondent. 


OPINION 
Vincent C. Giblin, Circuit Judge: 

The charter of the City of Hollywood 
provides that any member of the city 
commission may be recalled and removed 
from office by the electors of the city. 
The procedure to effect such recall and 
removal is prescribed by the charter. 
“Any qualified elector of the city may 
make and file with the city clerk an af- 
fidavit containing the name or names of 
the commissioner or commissioners 
whose removal is sought and a state- 
ment of the grounds for removal. The 
clerk shall thereupon deliver to the elec- 
tor making such affidavit copies of pe- 
tition blanks for such recall, printed 
forms of which he shall keep on hand. 
Such blanks shall be issued by the clerk 
with his signature and official seal 
thereto attached; they shall be dated 
and addressed to the commission, shall 
contain the name of the person to whom 
issued, the number of blanks so issued, 
the name of the person or person whose 
recall is sought, and the office from 
which such removal is sought. A copy 
of the petition shall be entered in a 
record book to be kept in the office of 
the clerk. The recall petition, to be 
effective, must be returned and filed 
with the clerk within thirty days after 
the filing of the affidavit. The petition 
before being returned and filed shall be 
signed by registered voters of the city 


‘to the number of at least thirty per cent. 


of the total number of registered voters 
of the city as shown by the city regis- 
tration books, and to every such signa- 
ture shall be added the place of resi- 
dence of the signer, giving the street and 
number or other description sufficient 
to identify the place. Such signatures 
need not all be on one paper, but the 
circulator of every such paper shall 
make an affidavit that each signature 


decisions of particular interest to the bar.) 


appended to the paper is the genuine 
signature of the person whose name it 
purports to be. All such recall papers 
shall be filed as one petition with the 
endorsement thereon of the names and 
addresses of three persons designated 
as filing the same.” 

The city clerk is required by the chart- 
er, within ten days after the filing of the 
petition, to certify thereon whether or 
not the petition is signed by the required 
number of registered voters. 

“If this certificate shows the number 
of registered voters signing the petition 
to be insufficient, he shall forthwith noti- 
fy in writing one or more of the per- 
sons designated on the petition as filing 
the same; and the petition may be 
amended at any time within ten days 
after the giving of said notice, by the 
filing of a supplementary petition upon 
additional petition papers, issued, signed 
and filed as provided .. . for the original 
petition. The clerk shall within ten days 
after the filing of the supplementary 
petition certify thereon whether the num- 
ber of registered voters signing both the 
original petition and the supplementary 
petition be sufficient or not.” 

The charter further provides that “if 
the petition or petition and supplemen- 
tary petition be certified by the clerk 
to have the signatures of the required 
number of registered voters, he shall 
submit said petition with his certificate 
thereon to the commission at its next 
meeting and shall notify the commission- 
er or commissioners whose recall is 
sought of such action;” and that the 
commission shall thereupon order a re- 
call election to be held. It is unnecessary 
to consider the charter provisions govern- 
ing the holding of such election. 

This is a proceeding instituted upon 
the relation of certain citizens, residents, 
taxpayers and electors of the City of 
Hollywood seeking to require the respon- 
dent, as city clerk of the municipality, 
by the issuance of a peremptory writ of 
mandamus, to certify to the city commis- 
sion as sufficient certain original and 


' supplementary petitions for the recall 


and removal of all of the members of 
the commission which have been filed 
with the respondent clerk. 


An alternative writ was issued and 
the proceeding is pending upon the mo- 
tion of the respondent to quash the writ. 

It is averred by the relators that on 
February 8, 1928 one of the relators 


made and filed with the respondent 
clerk an affidavit for the recall and re- 
moval from office of all of the members 
of the city commission of the City of 
Hollywood. No question as to the suf- 
ficiency of the affidavit is presented and 
it is presumed that the affidavit complied 
with the charter provisions governing 
the making and filing of the affidavit. 
The clerk thereupon, as it is alleged, 
delivered to the affiant the requisite 
blanks and papers for the circulation of 
the petition for recall. 

It is averred that within thirty days 
after the filing of the affidavit the pe- 
tition for recall was circulated, was sign- 
ed by five hundred and twenty-two per- 
sons and was filed with the respondent 
clerk. It is alleged that the total num- 
ber of registered voters of the City of 
Hollywood, as shown by the city registra- 
tion books, is one thousand, five hundred 
and seventy-five and that thirty per cent. 
of such number is four hundred and sev- 
enty three. 


The relators allege that within ten 
days after the filing of the petition for 
recall the respondent clerk certified 
thereon that it was not signed by the 
required number of registered votexs 
and so notified in writing the persons 
designated on the petition as having 
filed it. The certification by the respond- 
ent clerk was predicated upon his finding 
that fifteen of the persons who had sign- 
ed the petition had revoked their action 
and had withdrawn their names from the 
petition; that fifty of the names appear- 
ing upon the petition were “doubtful” 
because of discrepancies in names and 
addresses; and that forty-seven of the 
signers of the petition were not eligible 
voters. 

The relators contend that the respond- 
ent clerk should have certified that the 
petition was sufficient and that no neces- 
sity for amending the petition by the 
filing of a supplementary petition exist- 
ed. 

The first question presented is wheth- 
er the fifteen persons who, after having 
signed the recall petition, revoked their 
action in so doing could properly with- 
draw from the petition and thereby pre- 
vent their names from being counted as 
electors favoring the recall. 

In State ex rel. Mohr v. Seattle, 59 
Wash. 68, 109 Pac. 309, the Supreme 
Court of Washington had before it the 
question of the right of an elector to 
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withdraw from a referendum petition. 
The court upheld the right, saying that 
it was sustained by the better reason 
and by the overwhelming weight of au- 
thority. The court also quoted with ap- 
provel from the case of County Court 
of De Kalk County v. Pogue, 115 IIl. 
App. 391, a case involving the right to 
withdraw from a petition asking that 
an election be called at which the ques- 
tion of the removal of a county seat 
could be submitted, where the reasons 
for the rule were stated in the following 
language: 


“Signatures to such petitions are 
easily obtained. Ordinary experience 
teaches that, in matters which do not 
seem closely to touch themselves, 
many persons sign petitions without 
sufficient consideration and inquiry, 
and if the subject afterwards becomes 
a matter of public discussion so that 
their attention is carefully drawn to 
the reasons for that for which they 
have petitioned, they often then con- 
clude that they have been hasty in 
signing, or are in error, or that they 
do not wish the petition granted. 

In the case before us, the signa- 
tures are purely voluntary. The 
signers received no consideration for 
joining in the petition. The petition 
contained no promise of any kind. The 
rule governing mutual subscriptions 
of money is not applicable. One signa- 
ture was not a consideration for 
another signature. What good reason 
is there why one who has changed his 
mind since signing the petition, and 
who concludes that either the public 
good or his own interest is not in 
harmony with the petition may not 
recede from his signature before ac- 
tion taken thereon? The rule which 
permits a withdrawal at any time be- 
fore final action upon the petition 
is much more likely to get at the real 
mature judgment of the voters, and 
it is calculated to discourage a hasty 
presentation of a petition for signa- 
tures without a full disclosure of the 
real merits of the question.” 


The right of withdrawal has_ been 
recognized in a variety of intances, such, 
for example, as petitions for the sale of 
intoxicating liquors, petitions for the 
changing or removing of county seats, 
petitions for the establishment of pub- 
lic roads, petitions for public improve- 
ments, petitions for the sale of bonds, 
petitions for local option elections and 
petitions for disincorporating towns. 


In Rominger v. Nellor, 97 Was. 693, 
167 Pac. 57, the facts involved were that 
on May 27, 1916, the appellants filed 
with the respondent, as county auditor, 
formal written charges against a county 
commissioner. Subsequently such pro- 
ceedings were had pursuant to statute 
as to result in the filing of petitions 
with the respondent auditor containing a 
sufficient number of names of the quali- 
fied voters of the county to require the 
auditor to call a special election to de- 


termine whether the commissioner should 
be removed from office. 

The petitions were filed on November 
6, 1916 and on that date the auditor no- 
tified the appellants that he would pro- 
ceed to canvass the petitions on Novem- 
ber 15, 1916. Between the date of filing 
the petitions and the date fixed by the 
auditor for canvassing them certain of 
the signers of the petitions filed other 
petitions directing the auditor to with- 
draw their names from the recall peti- 
tions and not to count them in making 
the canvass. In making the canvass, over 
the objection of the appellants, the audi- 
tor refused to count the persons who 
had indicated their purpose to withdraw; 
the result being that an insufficient 
number of signatures were left to auth- 
orize the calling of the special election. 


‘Application for a writ of mandamus was 


made by the appellants against the aud- 
itor and was refused by the lower courts. 
The Supreme Court of Washington af- 
firmed the judgment of the lower court, 
holding that the right of withdrawal ex- 
isted. The court, in determining an iden- 
tical question, held that the auditor, be- 
fore he recognizes a withdrawal, must 
satisfy himself that the person purport- 
ing to withdraw is the elector who sign- 
ed the petition; this he may do from 
such evidence as will satisfy his con- 
science; he is not confined to any partic- 
ular form of proof. 


It was held by the Supreme Court of 
Kansas in Hay v. Dorn, 93 Kans. 392, 
144 Pac. 235, that after a petition has 
been filed by electors for the recall of 
an officer of a certain class of cities, 
the signers may revoke their action at 
any time before the petition is finally 
acted upon. The court cited numerous 
authorities in support of the decision. 

In view of the decided weight of auth- 
ority, the court has concluded that un- 
der the provisions of the charter of the 
City of Hollywood an elector of the city 
who has signed a petition for the recall 


of a city commissioner may revoke his- 


action and withdraw his name from 
the petition at any time before final 
action is taken upon the petition. 

It may be a debatable question as 
to whether the final action to be taken 
upon a recall petition, under the pro- 
visions of the charter of the City of 
Hollywood, is the certification by the 
city clerk as to whether or not the pe- 
tition is signed by the required number 
of registered voters or is the order of 
the city commission calling the election; 
but ‘it cannot be logically or reasonably 
contended that the mere act of filing the 
petition with the clerk and his receipt 
thereof constitutes final action. The with- 
drawals in question were made before 


the clerk’s certification. It is the view 
of the court that (as was the case) if 
an elector desires to do so he may with- 
draw his name from a recall petition, 
filed under the provisions of the char- 
ter of the City of Hollywood, at any 
time before the city clerk certifies there- 
on that it is signed by the required 
number of registered voters. Whether 
the elector may withdraw his name after 
such time is a question which is not pre- 
sented and which is not necessary to 
decide in this proceeding. 

Therefore, the city clerk, in recogniz- 
ing the right of the fifteen persons who 
signed the recall petition and who re- 
voked their action to withdraw their 
names from the petition; and in refus- 
ing to consider their names in determ- 
ining whether or not the petition was 
signed by the required number of regis- 
tered voters, acted properly and legally. 
In fact, contrary action upon his part 
would have been improper and erron- 
eous. 


Because of the views entertained by 
the court which will be later expressed, 
it may be conceded, to obviate the neces- 
sity for a consideration of the question, 
that the refusal of the clerk to consider 
the names of the fifty signers of the 
recall petition whom he characterized as 
doubtful was improper and illegal and 
subject to review in mandamus _pro- 
ceedings. It then becomes necessary to 
consider the finding of the respondent 
clerk that forty-seven of the signers of 
the recall petition were not eligible 
voters. 


It is admitted by the relators that 
thirty-four of the forty-seven signers 
who were declared by the clerk to be 
ineligible were in fact ineligible. It will 
be noted, therefore, that of the five 
hundred and twenty-two names which 
were upon the petition for recall the 
clerk properly refused to consider the 
names of the fifteen persons who had 
revoked their action and the names of 
the thirty-four of the signers who were 
admittedly ineligible—a total of forty- 
nine names. Deducting such forty-nine 
names from the five hundred and twen- 
ty-two names upon the petition, there re- 
main four hundred and_ seventy-three 
names. The petition, to have been suf- 
ficient, must have contained the signa- 
tures of four hundred and seventy-three 
registered voters. 


It remains then to consider the action 
of the city clerk in- refusing to consider 
or count the thirteen names which are 
not admitted by the relators to be names 
of ineligible persons. It is obvious that if 
the respondent acted properly and legal- 
ly in refusing to consider or count any 
one of such thirteen names, the petition 
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was insufficient, because the elimination 
of one name from the petition, in addi- 
tion to the forty-nine names above re- 
ferred to, would reduce the number of 
remaining signers to an aggregate less 
than the requisite number. 

Much argument was advanced and 
many authorities were cited by counsel 
for the relators and counsel for the res- 
pondent upon the question of whether an 
erroneous or improper decision by the 
respondent clerk as to the insufficiency 
of the petition may properly be reviewed, 
reversed or corrected in mandamus pro- 
ceedings. But the question, of course, 
becomes immaterial if the petition of the 
relators, upon which the alternative writ 
was issued, does not affirmatively show 
that the finding of the respondent clerk 
as to the insufficiency of the recall pe- 
tition was erroneous or improper. And, 
as has been indicated, even if the action 
of the clerk was erroneous or improper 
as to all of such thirteen names, save 
one, if his action in striking or refusing 
to consider or count that one name is 
not shown to have been erroneous or 
improper, the relators have failed to 
state a cause which would warrant the 
issuance of a peremptory writ of man- 
damus. 


It appears from the pleading of the re- 
lators that, among the thirteen names 
in question which the respondent clerk 
refused to consider or count, was that of 
M. G. Bell, whose address was given 
upon the recall petition as 2307 Taylor 
Street. The relators aver that M. G. Bell 
registered as Gladys Bell and that her 
residence address, as shown by the regis- 
tration list was 2244 Van Buren Street. 


There is no allegation that the res- 
pondent knew or, by the exercise of dil- 
igence, could have ascertained that the 
person who registered as Gladys Bell, and 
whose residence address was shown upon 
the registration book of the city as 2244 
Van Buren Street, is the same or identi- 
cal person who signed the recall petition 
as M. G. Bell and who designated as her 
residence address 2307 Taylor Street. 

How, then, can the court fairly say or 
hold that the action of the respondent 
clerk in refusing or failing to consider 
the name of M. G. Bell was fraudulent, 
arbitrary, illegal, erroneous or improper? 

Another of the thirteen names in ques- 
tion, which the respondent clerk re- 
fused to consider or count, as the re- 


lators aver, was that of Mrs. E. T. Con- 


ner. The relators allege that Mrs. E. T. 
Conner was registered as Bessie Conner 
and that her address was shown upon the 
city reigstration books as 1822 Cleveland 
Street. An examination of the pleadings 
of the relators discloses that one of the 
recall petition forms circulated by J. A. 


Appelt appears to have been signed by 
one Mrs. E. T. Conner, who designated 
her address as 1822 Cleveland Street, 
(see page 20 of the petition filed here- 
in); but it is also disclosed that one of 
such forms circulated by C. B. Cleve- 
land appears to have’ been signed by 
ancther Mrs. E. T. Conner, who desig- 
nated her address as 2101 Washington 
Street (see page 14 of the petition filed 
herein). Presumably, therefore, there 


were two persons who signed the recall 


petition as Mrs. E. T. Conner. 

But can the court presume that the 
name which the respondent clerk refused 
to consider or count was that of the 
Mrs. E. T. Conner who had registered 
as Bessie Conner and whose address, as 
shown by the registration books, was 
1822 Cleveland Street? For aught that 
is shown by the relators, the name which 
the respondent clerk refused to consid- 
er or count was that of the Mrs. E. T. 
Conner who designated her address upon 
the recall petition as 2101 Washington 
Street and whose name may not have 
appeared at all upon the _ registration 
books. 


It is needless to review the action of 
the respondent clerk in refusing to con- 
sider or count any of the other names 
upon the recall petition. It is convinc- 
ingly apparent that the action of the 
clerk in refusing to consider or count 
the names of the fifteen signers of the 
recall petition, who withdrew therefrom, 
the names of the thirty four signers, 
who were admittedly ineligible, and the 
names of M. G. Bell and Mrs. E. T. Con- 
ner—a total of fifty-one names—is not 
shown to have been fraudulent, arbi- 
trary, illegal, erroneous, or improper. 
It follows consequently that the certifi- 
cation by the clerk as to the insuffici- 
ency of the original recall petition is not 
shown to have been fraudulent, arbi- 


. trary, illegal, erroneous or improper. 


The charter of the City of Hollywood, 
as has beén observed, provides that a 
recall petition may be amended within 
ten days after the clerk gives notice of 
its insufficiency; and, of course, any er- 
rors, omissions or discrepancies which 
may have existed in the original peti- 
tion may be corrected in the amended 
or supplementary petition. 

It appears that the filers of the orig- 
inal petition in the instant case sought 
to avail themselves of the remedial pro- 
visions of the charter and filed on 
March 22, 1928, an amended or supple- 
mentary petition containing the names 
of forty additional signers. But the res- 
pondent clerk subsequently certified that 
the original and supplementary petitions 
were insufficient, predicating his finding 
upon the fact that prior to such certifi- 
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cation one hundred and two of the sign- 
ers of the original petition had revoked 
and withdrawn their signaures. 

Since such revocations and withdraw- 
als were made prior to final action upon 
the original and supplementary petitions 
the court is of the opinion, because of 
the views previously expressed, that the 
respondent clerk in refusing to consider 
or count the names of the one hundred 
and two persons who had revoked and 
withdrawn their names acted properly 
and legally. 

The motion to quash the alternative 
writ will therefore be granted. 

Dated at Fort Lauderdale, Florida, 
this 16th day of April A. D. 1928. 

VINCENT C. GIBLIN, 
Circuit Judge. 


IN THE CIRCUIT COURT OF ESCAM- 
BIA COUNTY, STATE OF FLORIDA. 
IN CHANCERY. 
Wilson-Bear Realty Company, 

a corporation, 

vs. 
Christine Edmunds and J. E. 
Edmunds, her husband, et al. 

This is a suit to foreclose a mortgage 
on real estate. The bill alleges that the 
principal place of business of complain- 
ant is in Pensacola, Florida. 

By plea of the defendants, Christine 
Edmunds and J. E. Edmunds, her hus- 
band, it is averred in substance that 
complainant is a domestic corporation 
and that it has not complied with the 
provisions of Chapter 11829, Laws of 
1927, which compliance by Section 13 
of the Statute is made a prerequisite to 
the right to maintain any suit by it in 
the Courts of the State. The plea speci- 
fies the particulars of the alleged non- 
compliance. 

The complainant set the plea down 
for argument, and replying to the con- 
tentions urged in support of the plea 
says that the Statute, so far as the right 
to maintain actions is concerned, is lim- 
ited in its operation by its title to for- 
eign corporations. 

The subject of the Act as expressed 
in the title is primarily the manner of 
obtaining service of process in civil cases 
on corporations, and secondarily, condi- 
tions under which corporations may 
maintain actions in the Courts of this 
State. 

With respect to the latter phase of 
the subject the title is “Providing the 
Conditions Under Which Foreign Cor- 
porations May Maintain Actions in the 
Courts of This State.” This language 
expressly restricts the subject of the 
Statute in this respect to “Foreign Cor- 
porations.” The rule is that when the 
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title of an Act is restrictive, matters not 
a part of, or properly connected with 
such restrictive subject, as it is reason- 
ably and fairly understood, cannot be 
incorporated in the body of. the Statute 
without violating organic law. 

Smith vs. Chase, Fla . 

109 So. 94. Ex parte Knight and 

Knight, 52 Fla. 144, 41 So- 786. State 

ex rel Attorney General vs. Burns, 

38 Fla. 367, 21 So. 290. 

Therefore, insofar as the Statute pur- 
ports to prescribe conditions under which 
domestic corporations may maintain ac- 
tions in the Courts of this State it is 
inoperative. 

It is therefore ordered, adjudged and 
decreed that said plea, and the matters 
therein alleged, constitute no defense to 
the complainant’s bill of complaint, and 
said plea be and the same is hereby over- 
ruled. 


DONE AND ORDERED at Pensacola, 
Florida, this 12th day of June, 1928. 


THOMAS F. WEST, 
Judge. 


IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR 
DUVAL COUNTY. 


Charles A. Hull, 


Appellant, 
vs. Appeal Case No. 639 
Jacksonville Stevedore Company, 
Ine., a corporation, 
Appellee 
This is an appeal from a judgment of 
the Civil Court of Record of Duval Coun- 
ty, and its principal purpose is to in- 
troduce into the law of Florida the doc- 
trine of “The Last Clear Chance.” Ac- 
cording to this doctrine, when two per- 
sons are negligent in the happening of a 
particular accident, the one who had the 


last clear chance to avoid damage will be 
held liable unless he takes that chance. 

The doctrine grew out of attempts of 
some of the appellate courts to temper 
the time-honored law that if two persons 
are involved in an accident in which they 
are both negligent, as a result of which 
one of them is injured, the law will leave 
the injured party where it finds him, and 
will not award him damages. That was 
the common law of England, and was 
adopted by the legislature of Florida. 

In this State we have adopted what is 
known as the “Proximate Cause” rule, 
which is a modification of the “Last 
Clear Chance” rule. Under the proxi- 
mate cause rule, neither party to an ac- 
cident is liable unless his negligent act 
was the sole proximate cause of damage. 
And proximate cause is literally “im- 
mediate cause”—a cause which, without 
the intervening of any other cause, pro- 
duced the damage. Therefore, one might 
make a left turn with his automobile in 
the middle of the block, through con- 
gested traffic, travel down an alley on 
the opposite side, and injure someone 
while passing through the alley, all with- 
out being liable in law, unless he was 
negligent in driving through the alley 
after he was in it. The manner of his 
entry into the alley, however negligent 
it might have been, would not be the 
proximate cause of the damage. And 
if someone should pursue him into the 
alley, and negligently run into him, the 
pursuer could not plead contributory neg- 
ligence on the part of the injured man 
on account of the unlawful manner in 
which he came into the alley. For the 
injured man’s negligence in the manner 
of entering the alley would not be the 
proximate cause of his injury, nor even 
a contributory cause. 


It seems to us that this proximate 
cause rule is fairer to all parties con- 
cerned than is the last clear chance rule. 


It prohibits one from recovering when 
he is partly to blame for his injury; 
it permits one to recover for damage in- 
flicted through negligence, even though 
he himself might have been negligent 
in some way that did not actually con- 
tribute to his own injury; and it re- 
lieves the careful and prudent citizen of 
the constant burden and peril of going 
into emergency action to protect some- 
one else in the doing of a negligent act 
which no prudent person would do. 

This question is brought up by ex- 
ception of the plaintiff to the refusal 
of the court below to give certain charges 
embracing the last clear chance doctrine. 
We think the charges that were actually 
given by the court properly stated the 
law to the jury, and they found in favor 
of the defendant. The plaintiff turned 
his automobile to the left in the middle 
of the block, immediately in front of 
the defendant’s automotive vehicle com- 
ing from the opposite direction, the al- 
most inevitable collision resulting in the 
damage here sued for. The plaintifi’s 
contention is that the driver of the de- 
fendant’s vehicle could have swerved 
away and avoided the collision. He relied 
upon the last clear chance doctrine, and 
excepted to the refusal of the judge be- 
low to give the jury that doctrine as a 
part of the law of the case. The trial 
judge gave the jury the proximate cause 
rule as the law to govern them, and we 
think that is the settled and better rule 
in Florida. 

There are other assignments of error, 
but none of them are of such merit as 
to warrant a reversal of the case. 

It is thereupon ordered and adjudged 
that the judgment of the court below be 
and it is hereby affirmed. 

Done and ordered this the 29th day of 
June A. D. 1928. 


(signed) Danie! A. Simmons, 
JUDGE. 
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NOTES AND COMMENT 


THE AMERICAN LAW INSTITUTE 
A SHORT ACCOUNT 
By William Draper Lewis, Director 
April 1, 1928. 


THE AMERICAN LAW INSTITUTE 
OFFICERS 

Elihu Root, Honorary President. 
George W. Wickersham, President. 
Benjamin N. Cardozo, Vice-President. 
George Welwood Murray, Treasurer. 
Wm. Draper Lewis, Director. 
3400 Chestnut St., Philadelphia, Pa. 


COUNCIL 

George E. Alter, Henry M. Bates, Rous- 
seau A. Burch, James Byrne, Benjamin 
N. Cardozo, John W. Davis, Robert G. 
Dodge, Frederick F. Faville, H. M. Gar- 
wood, William I. Grubb, William Browne 
Hale, Learned Hand, William V. Hodges, 
Charles E. Hughes, Daniel N. Kirby, Or- 
rin K. McMurray, John G. Milburn, Wil- 
liam D. Mitchell, Andrew J. Montague, 
Victor Morawetz, George Welwood Mur- 
ray, Emmett N. Parker, Atlee Pomerene, 
Owen J. Roberts, Elihu Root, Marvin B. 
Rosenberry, Arthur P. Rugg, Henry Up- 
son Sims, Edgar Bronson Tolman, George 
W. Wheeler, George W. Wickersham. 


Establishment of the Institute. 


The American Law Institute was or- 
ganized at a meeting of judges, lawyers 
and law teachers at Washington, D. C., 
on February 23, 1923. The approximately 
363 persons attending were called togeth- 
er by a Voluntary Committee. This Com- 
mittee, under the leadership of Mr. Elihu 
Root as Chairman, for nearly a year had 
been considering the causes of the exist- 
ing uncertainty and unnecessary com- 
plexity of our law and the means where- 
by these evils could be reduced by action 
initiated and carried on by the legal pro- 
fession. 

The Committee did not send out a gen- 
eral call. The names of those persons in- 
vited were selected with care, and sev- 
enty per cent of those to whom invita- 
tions were sent accepted the invitation 
and attended the meeting. The gather- 
ing contained representatives from the 
majority of the highest courts of the 
United States and the several states, 
including the Chief Justice of the United 
States and fourteen state chief justices 
and thirteen other members of the high- 
est courts of the several states, the Pres- 
ident and ex-presidents of The Ameri- 
can Bar Association, the presidents of 
a large number of state bar associations 
and the principal members of the facul- 


ties of the leading law schools of the 
country. 
Organization. 

The Institute is composed of two 
classes of members—life members and 
official members. At present there are 
646 life members of which 62 are also 
official members. The official members 
are the members of the Supreme Court 
of the United States, the nine senior 
judges of the Federal Circuit Courts of 
Appeals, the chief justices of the high- 
est courts of the several states and the 
District of Columbia, the President and 
members of the Executive Committee of 
The American Bar Association, the presi- 
dents of the state bar associations, the 
President of the National Conference of 


_Commissioners on Uniform State Laws, 


and the presidents of certain learned leg- 
al societies as the American Society of 
International Law and the American In- 
stitute of Criminal Law and Criminology. 

The Institute has no dues. The only 
obligation of a member is to feel such a 
personal responsibility for the Restate- 
ment of the Law on which the Institute 
is engaged, as to cause him to examine 
the tentative drafts of the Restatement 
as these drafts are distributed by the 
Council, to offer in writing such sugges- 
tions and criticisms as occur to him and 
to attend, when it is possible for him 
to do so, the meetings of the Institute. 

The executive body of the Institute is 
a Council composed of thirty-three mem- 
bers. The members of the Council are 
elected at a Meeting of the Institute and 
hold office for nine years, one-third re- 
tiring every three years. All the officers 
are members of the Council except the 
Director, who is also Secretary and the 
executive officer of the Council and what 
may be described as Chairman of the le- 
gal staff. 

Object. 

As stated in its charter the principal 
business and objects of the Institute are 
“to promote the clarification and simpli- 
fication of the law and its better adapta- 
tion to social needs, to secure the better 
administration of justice, and to carry on 
scholarly and scientific legal work.” 

The immediate cause of the formation 
of the Institute and for many years nec- 
essarily its chief work is the production 
of a Restatement of the Law. 


Financial Support. 
Carnegie Corporation Donation. 
Shortly after its organization, the In- 
stitute received from the Carnegie Cor- 
poration a donation of $1,075,000 payable 
over a period of ten years, thus giving 


the Institute an income in excess of 
$100,000 a year. As work progressed 
questions in the law of Property and 
the law of Trusts were continually aris- 
ing in connection with the work on the 
other subjects, and it was considered de- 
sirable that the Restatement of the law 
of these subjects should be begun. In or- 
der to enable the Institute to do this ap- 
plication was made to the Carnegie Cor- 
poration to accelerate the rate of pay- 
ment. They graciously agreed to do this, 
so that since October, 1926, the income 
has been $140,000 per year. There are no 
limitations on this gift except that it 
shall be spent for the objects of the In- 
stitute; the Council, however are devot- 
ing the gift exclusively to work on the 
Restatement of the law. 

’ Laura Spelman Rockefeller Memorial 

Donations. 

On March 1, 1925, the Laura Spelman 
Rockefeller Memorial donated $60,000, 
payable at the rate of $20,000 a year, for 
the preparation of a Code of Criminal 
Procedure, consisting of drafts, statutes 
and court rules. This sum has been ex- 
pended and has carried the work through 
the first half of the Code. In order to 
complete the work, the Laura Spelman 
Rockefeller Memorial, on February 9, 
1928, donated an additional sum of 
$57,000, which will finance the work until 
June 30, 1930, at which time it is ex- 
pected that the Code of Criminal Proced- 
ure will be completed. 


Restatement of the Law. 

The Restatement of the Law may be 
described as the setting forth of the 
fundamental principles of law, primarily 
the fundamental principles of the com- 
mon law. The hope is that when the 
work is done the excellence of the work 
itself and the personnel of the Institute 
will enable the Restatement to command 
the respect and attention of the courts. 
It is not desired that the Restatement 
shall be adopted by the legislatures as a 
code. The Institute has been founded to 
preserve the common law system of de- 
veloping law through the judicial deter- 
mination of actual cases. It is realized 
that the multiplication of jurisdictions, 
courts and decisions makes it necessary, 
if this system is to be preserved, that the 
tendency towards uncertainty and un- 
necessary complexity be checked by the 
creation of an agency whose statements 
regarding the principles of law, by com- 
manding the respect of the courts, will 
tend towards uniformity and certainty. 
The Restatement is being drawn with all 
the care which should be exercised on a 
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statutory code, but the Institute is not 
created to urge that the legislatures of 
the several states give to the principles 
set forth in the Restatement the rigidity 
which would result from their enact- 
nent as part of our statutory law. The In- 
stitute is created to preserve the common 
law system, not to destroy it. 
Code of Criminal Procedure. 

The Council at its Meeting on May 1, 
1925, after determining that work on 
Criminal Procedure should take the form 
of a Code of laws and court rules and 
should begin as early as practicable, au- 
thorized the Executive Committee to in- 
vite Herbert S. Hadley, Henry L. Stim- 
son, Judge Chas. C. Nott, Jr., Judge 
Harry Olson and William E. Mikell to act 
with members of the Executive Commit- 
tee as a Special Committee to prepare a 
plan of work to be followed in the prepa- 
ration of the Code. The Special Commit- 
tee thus authorized began work at once. 
Their Report, submitted to the Council in 
December, 1925, embodied a detailed ex- 
amination of the scope of the proposed 
work and a tentative outline of the Code, 
a plan of work, and a preliminary draft 
of an Indictment Act and matters per- 
taining thereto. 

William E. Mikell and Edwin R. Keedy 
were appointed Reporters, and the plan 
of work recommended, which was adopt- 
ed, continued the Special Committee. At 
a meeting of the Council, held December 
14-17, 1927, the Special Committee was 
abolished, because the members of it had 
acted as regular Advisers and had at- 
tended all the conferences at which the 
Preliminary Drafts of the Code were dis- 
cussed. This obviated the necessity for 
submitting the drafts to the Special Com- 
mittee for their approval before present- 
ing them to the Council. 

The Code should not be thought of as 
a single statute, but rather as a series 
of model statutes dealing with the dif- 
ferent Topics properly included under 
the term “Criminal Procedure.” Defects 
in Criminal Procedure are not uniform 
throughout the several states. For in- 
stance, the outworn technicalities con- 
nected with indictment, while serious in 
one group of States, in another already 
have been largely rectified. It is there- 
fore, unlikely that any State, at least 
for some time after the final official 
publication of the Code, will desire to 
adopt it as a whole; it is much more 
likely that each State will be interested 
in those suggested reforms which at- 
tempt to remedy serious defects in its 
existing procedure. The immediate prac- 
tical value of any one of the acts will, 
therefore, vary in the different States. 
Work Done Since the Organization 

1—On the Restatement of the Law. 


2—On the Code of Criminal Procedure. 

1. The Restatement of the Law. 

The action of the Carnegie Corpora- 
tion in making its donation to the In- 
stitute was taken on the 17th of April 
1923. On June 1, 1923, the work on the 
Restatement was begun. Four persons, 
called “Reporters,” who are primarily 
responsible for the production of drafts 
of the Restatement on different topics 
were appointed: Mr. Samuel Williston, of 
Harvard, as Reporter for Contracts; Mr. 
Joseph H. Beale, of Harvard, as Report- 
er for Conflict of Laws (Mr. Austin W. 
Scott, of Harvard, acting as Associate 
Reporter for Conflict of Laws from June 
1, 1925, until September, 1926); Mr. 
Floyd R. Mechem, of Chicago University, 
as Reporter for Agency, and Mr. Francis 
H. Bohlen, of Harvard, as Reporter for 
Torts. All of these, except Mr. Mechem, 
who began his work on November 1, 
1923, started their work on June 1, 1923. 
In addition to these subjects, the Dtrec- 
tor has been acting as Reporter for Bus- 
iness Associations, and on January 1, 
1927, Mr. Harry A. Bigelow, of Chi- 
cago University, began work as Reporter 
for Property, and Mr. Austin W. Scott, 
of Harvard, began work as Reporter 
for Trusts. 

Around each Reporter we have built 
up two classes of assistants; one, experts 
for legal advisory assistance, and the 
other, younger assistants who work 
under the immediate direction of the Re- 
porter. At the present time, we have 
forty-five Advisers, exclusive of the Ad- 
visers who are also Council members. 
There are five assistants. 

Sixteen Tentative Drafts of parts of 
the Restatements have been submitted 
by the Council to the membership for 
criticism and suggestion with a view to 
improvement. While each draft repre- 
sents an expenditure of care and time so 
great that no further progress can be 
made until the draft is subjected to the 
searching criticism of the members of 
the Institute, the Council believe that 
such criticism, followed by a reconsider- 
ation of the draft by the Council, the Re- 
porter and his Advisers, in the light of 
the comment made is essential before 
final official publication. The submission 
of the drafts to the Members and the 
Annual Meeting, therefore, is but one 
step—though a most important step—in 
the evolution of a restatement of the law 
of the subjects which will command the 
approval of the legal profession. 

Another important step towards the 
improvement of the drafts is to submit 
them to the special committees which 
have been appointed by Bar Associations 
to cooperate with the work of the In- 
stitute by considering the drafts of the 


Restatement. Members of these Co-op- 
erating Committees of Bar Associations 
are sent copies of the drafts of the Re- 
statements as they are issued and they 
are requested to send criticisms of the 
drafts to the Executive Office. It is sug- 
gested that these criticisms be made 
either by the individual members of the 

Committees, or in case where it is pos- 

sible to do so, to have members of the 

Committees meet to discuss the drafts 

and submit the criticisms of the group. 

When feasible the Co-operating Com- 

mittees of several adjacent states are in- 

vited to meet in conference the Reporters 
and the officers of the Institute and con- 
sider and discuss one or more of the 
drafts. The first conference of Bar Asso- 
ciation Co-operating Committees was 

held at Chicago, October 27-29, 1927, 

with very gratifying results. 

The Tentative Drafts submitted to the 
Members and the Annual Meetings are: 
Agency 

Restatement No. 1 (one hundred fifty- 

five sections on Definitions and Dis- 

tinctions, Acts for Which Agency May 

Be Created, Competency of Parties, 

Appointments of Agents and Servants 

and the Evidence Thereof, Appoint- 

ment of Agents by Other Agents and 
the Delegation of Authority, and Rat- 
ification). 

Restatement No. 2 (eighty-five sections 
on Termination of Authority, Appar- 
ent Authority, and Power Given as Se- 
curity). 

Restatement No. 3 (one hundred and 
twenty-eight sections of Part II, In- 
terpretation of Manifestations of Con- 
sent Relating to Authority or Appar- 
ent Authority: Chapter 8, General 
Rules of Interpretation; Chapter 9, In- 
terpretation of Manifestations Re- 
specting Particular Acts). 


Business Associations 

Restatement No. 1 (forty-one sections 
on Corporations for Profit: The Cre- 
ation of Shares). 

Conflict of Laws 

Restatement No. 1 (forty-four sections 
on Domicil). 

Restatement No. 2 (eighty-one sections 
on Jurisdiction, including Introduction, 
General Principles, Jurisdiction of 
Courts). 

Restatement No. 3 (two hundred and 
six sections on Status, Foreign Cor- 
porations, Property). 

Restatement No. 4 (one hundred and 
thirty-eight sections on Contracts and 
Wrongs). 


Contracts 

Restatement No. 1 (seventy-two sections 
on Definition and Formation of Con- 
tracts). 
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Restatement No. 2 (fifty-seven sections 
on Consideration, Formation of Con- 
tracts and Joint Contractural Obliga- 
tions and Rights). 

Restatement No. 3 (forty-five sections 
on Contractural Rights of . Persons 
Not Parties to the Contract, Assign- 
ment of Contractural Rights and Dele- 
gation of the Performance of Con- 
tractural Duties or Conditions). 

Restatement No. 5 (twenty-four sections 
on Statute of Frauds). 

Restatement No. 5 (twenty-four sections 
on the Scope and Meaning of Con- 
tracts). 

Proposed Final Draft No. 1 (this com- 
prises Tentative Drafts, Contracts Re- 
statements Nos. 1, 2 and 3, as amend- 
ed; submitted to the Sixth Annual 
Meeting, April 26-28, 1928, with a view 
to adoption as on Official Draft). 


Torts 

Restatement No. 1 (seventy-seven sec- 
tions on Battery and Assault and False 
Imprisonment). 

Restatement No. 2 (twenty-nine sections 
on Privileges to Commit Intentional 
Invasions of Interests of Personality, 
including Definitions — Self-Defense 
and Defense of Third Persons and 


Defense of the Actor’s Interest in His 


Exclusive Possession of Real and Per- 

sonal Property). 

Restatement No. 3) (fifty-seven sections 
on Privileges to Commit Intentional 
Invasions of Interests of Personality 
(Continued), including Defense of the 
Actor’s Interest in Retaining Posses- 
sion of Real or Personal Property, 
Forcible Entry, Forcible Taking of 
Personal Property, Arrest). 

The first drafts of Conflict of Laws, 
Contracts and Torts were considered at 
the Third Annual Meeting of the In- 
stitute on May first and second, 1925. 
The draft of Agency and the second 
drafts of the other subjects were consid- 
ered at the Fourth Annual Meeting of the 
Institute, held at Washington, D. C., April 
29, 30, and May 1, 1926. Agency Re- 
statement No. 2, Conflict of Laws Re- 
statement No. 3, Contracts Restatement 
No. 3, and Torts Restatement No. 3 
were submitted to the Fifth Annual 
Meeting, at Washington, D. C., May 12- 
14, 1927. 


Agency Restatement No. 3, Business 
Associations T. No. 1, Conflict of Laws 
Restatement No. 4, Contracts Restate- 
ment No. 4, Contracts T. No. 5, and Con- 
tracts P. F. No. 1 have been submit- 
ted to the Members and will be consid- 
ered by them at the Sixth Annual Meet- 
ing at Washington, D. C., April 26-28, 
1928. 


Proposed Final Draft of Contracts No. 1 


The Proposed Final Draft of Contracts 
(Contracts P. F. No. 1) comprises the 
first three Tentative Drafts of Contracts 
—Contracts Restatement Nos. 1, 2 and 3 
—which have been revised by the Re- 
porter, Samuel Williston. In making this 
revision, the Reporter took into consider- 
ation the amendments suggested during 
the discussion of the drafts at the Annual 
Meetings to which they were submitted, 
criticisms received in correspondence 
with members and others, and the sug- 
gestions made at the conference of Co- 
operating Committees of Bar Associa- 
tions, Chicago, October 27-29, 1927. The 
changes adopted by the Reporter and his 
Advisers were submitted to the Council 
at a meeting held February 29-March 3, 
1928, and as amended by the Council 
have been incorporated in the Proposed 
Final Draft of Contracts No. 1 and have 
been presented to the Members and the 
Sixth Annual Meeting. This draft, as 
adopted by the Meeting, will be publish- 
ed as an Official Draft of the first half 
of the Restatement of the Law of Con- 
tracts, and it will be a final draft ex- 
cept for any stylistic changes that may 
be necessary on the completion of the 
entire subject in the interest of unifor- 
mity in expression and in the arrange- 
ment of comments and illustrations. 

2. The Code of Criminal Procdure. 

At a preliminary conference between 
the Reporters, William E. Mikell and Ed- 
win R. Keedy, and the members of the 
Committee on Criminal Procedure, it was 
determined that work on the Code of 
Criminal Procedure should begin with the 
subjects of Arrest, Bail and Preliminary 
Hearing. 

Work on the Code proceeds in the same 
way as work on the Restatement of the 
law. Drafts of portions of the Code are 
prepared by the Reporters and submit- 
ted by them to a group of Advisers in- 
vited to consider the drafts. The Ad- 
visers in Criminal Procedure are men 
who now are, or who have been, actively 
engaged in the administration of the 
criminal law; they comprise lawyers ex- 
perienced on the side of the trial and 
the defense, judges who have had trial 
experience, and law school teachers who 
are experts on the subject. 

The Reporters submitted to the Coun- 
cil at its meetings December 14-17, 
1927, February 29-March 3, and March 
17, 1928, drafts of the Code of Criminal 
Procedure covering the Topics, Arrest, 
Preliminary Examination, Bail, Methods 
of Prosecution, Grand Jury, and Indict- 
ment and Information. As amended by 
the Council, these drafts are being pre- 
sented to the Members and the Sixth 
Annual Meetings as Criminal Procedure 
Tentative Draft No. 1. 


Criminal Procedure Tentative Draft 
No. 1 covers the first half of the Code. 


Work on the second half has already: 


begun and will proceed in similar man- 
ner. 

Method by Which a Group Creates 

a Draft. 

The method of work is to have a Re- 
porter prepare a preliminary draft of a 
small part of his topic. This is put in 
print and sent to the advisor. A con- 
ference is then called which is attended 
by the Reporter, all the advisers in the 
group and such members of the Council 
as care to attend. These conferences are 
presided over by the President of the 
Institute, or in his absence, by the Di- 
rector. 

The work in each topic proceeds from 
conference to conference. I shall take 
the work in Conflict of Laws as an ex- 
ample. Mr. Joseph H. Beale, of the Har- 
vard Law School, is the Reporter for this 
subject. He has devoted nearly thirty 
years of his life to it and is the recog- 
nized authority in the United States. In- 
deed, he and Albert Venn Dicey, of 
England, are perhaps the two chief 
authorities on this subject in the Eng- 
lish-speaking world. Mr. Beale has eleven 
Advisers, all of whom have devoted years 
of study to the subject. The first 
conference in Conflict of Laws was held 
in June, 1923. At that conference, Mr. 
Beale submitted a draft on the subject 
Domicil and a draft of a few introduc- 
tory sections. The group held nine fur- 
ther conferences at which different pre- 
liminary drafts of Domicil were consid- 
ered. 

Usually a conference holds morning, 
afternoon and evening sessions and lasts 
four days, although one conference on 
Agency lasted eight days. Before a con- 
ference the Reporter sends to the Direc- 
tor a draft of the matter to be consid- 
ered at the conference. This is printed 
and sent to all the Advisers. The Ad- 
visers send in criticisms, each of which 
is duplicated and distributed to the Re- 
porter and the other Advisers. Thus, by 


‘the time the conference meets, all those 


present have devoted a very considerable 
amount of time to a critical examination 
of the draft, have more or less definite 
ideas for its amendment, and know the 
ideas which will be suggested by the 
other Advisers. The debates at those con- 
ferences are often of the greatest inter- 
est. As one who has presided at prac- 
tically all the conferences and taken an 
active part therein, I can testify that no 
professional work calls for a higher ex- 
ercise of the intellectual powers and, 
therefore, none is more interesting. 
When a conference adjourns, the pre- 
liminary draft, especially if it is a first 
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or second draft, is hardly recognizable. 
Each sentence, indeed each word, has 
been discussed, and many amendments 
adopted. Having amended a draft, the 
conference, on its adjournment, returns 
it to the Reporter who, in the light of 
the discussion and the amendments, pre- 
pares another draft which is printed and 
sent to the Advisers; in short, treat- 
cd in the same manner as the first 
draft. Then another conference is called; 
there is more discussion and the draft 
again goes back to the Reporter who 
prepares a third draft. This process is 
continued until the group are satisfied 
that they have reached, as_ nearly as 
may be, a correct statement of the law, 
which they are willing to transmit to 
the Council. If approved by the Council, 
the Preliminary Draft, now known as a 
Tentative Draft, is submitted to a Meet- 
ing of the Institute. 

Under the By-Laws any legal work 
done under the direction of the Insti- 
tute, before being published as an of- 
ficial publication of the Institute, must 
be approved by a meeting of members. 
It is expected that the Restatement of 
the law on a topic, when published, will 
be accompanied by Commentaries to fa- 
cilitate the consideration of the Restate- 
ment. 

William Draper Lewis, 
Director. 
April 1, 1928. 


THE PRESS AND THE COURTS 

An address by Hon. Wallace W. 
Wright, of Sanford, Judge of the Cir- 
cuit Court for the Twenty-third Circuit, 
before the State Press Association. 


Having been assigned as my subject 
“The Relation of the Press to the 
Courts,” I do not find myself in the hap- 
py position of the friend whose speeches 
have been so favorably commented upon 
by his audiences and who, when asked 
his explanation, stated that he always 
attempted to approach his audiences from 
their blind side, that is, when allowed to 
choose his subject, always chose one 
with which his listeners were totally un- 
familiar; about which they knew nothing. 
For instance, he said, if speaking to 
bankers he would take as his subject 
“Liberality of Credits” and “Extensions 
of Loans,” or, if speaking to lawyers, 
“Rapid Transaction of Business and the 
Speedy Trial of Cases.” 

I shall not attempt, as might have been 
anticipated by my friends, to indulge in 
flights of oratory, neither shall I speak 
to you as from the glaring headlines of 
the front page of a newspaper, but rath- 
er shall I endeavor to discuss, as from 


the editorial page, the practical sides of 
the subject assigned me. 

It is difficult to speak on the rela- 
tionship of the Press to the Courts, and 
confine oneself to what might be term- 
ed the subject. It occurs, that the Press, 
being so powerful and influential, stands 
almost in the same relationship to the 
court as does an attorney. An Attorney 
is an officer of the Court and a news- 
paper representative, through the favors 
he often enjoys in being admitted not 
only to the court room itself but also 
into the privacy of the Judge’s Cham- 
bers, stands almost in the same position 
of confidence and trust. 

The influence which a good, whole- 
some and clean Press has upon the pub- 
lic is splendid, and yet, if that same pow- 
er which the Press enjoys should be used 
otherwise, unfavorable and sometimes 
terrible results will naturally follow. 

The Professions of law and journal- 
ism have in common certain high duties 
of a public character which can be bet- 
ter performed by the members of both 
if the two are brought into closer con- 
tact, and through mutual helpfulness 
there can come a better understanding 
of the functions of the two professions 
and the ethical conceptions which should 
govern the conduct of their members. 

Naturally, as between the Press and 
the Courts, the primary questions of 
practical interest and importance are: 
first, under what circumstances and con- 
ditions should the representatives of the 
Press be admitted to the Court room dur- 
ing the trial of cases, and, secondly, 
having been admitted, what should they 
publish of the proceedings. 

The answer to the first is that under 
our common law procedure it is deemed 
good public policy to admit the public 
generally to the Courts, but it must be 
understood that such right is not uni- 
versal and in cases where public mor- 
als would be affected or where ihe 
parties themselves, with the consent of 
the Court, waive it by agreement, the 
public may be barred, therefore, if the 
representatives of the Press are allowed 
to remain after the exclusion of the gen- 
eral public in cases of such character, it 
is as a courtesy and upon their honor 
not to report the proceedings or at least 
only such parts thereof for which the 
sanction of the Court has been obtained. 


Assuming the usual privilege of at- 


tendance and reporting to have been | 


extended and availed of, the responsibil- 
ity rests upon each newspaper represen- 
tative to decide for himself whether he 
will use it properly, or abuse it. Just 
how far the newspaper man may go, 
under these conditions, in describing the 
proceedings for his paper and its readers 


is a delicate question. I may, however, 
venture the statement of an elementary 
rule; the newspaper reporter may impar- 
tially, fairly, correctly, objectively, write 
down and describe in words for publica- 
tion every physical fact which he legiti- 
mately sees or hears in or about the pro- 
ceedings: 

Such a rule, at the outset eliminates 
the plane of imagination, exaggeration, 
conjecture and prediction and all _ of 
the secondary mental processes often ex- 
ercised upon the primary physical facts 
by ingenious reporters which might 
have the effect of doing havoc to liti- 
gants, Courts and the proceedings of pub- 
lie justice, and which inevitably tend to 
undermine public confidence in our ad- 
ministrative institutions through inten- 
tional or unintentional misrepresentation. 

In that connection let me say that I 
believe there should be a close contact 
between the reporter and the Court. The 
Judge does not have to explain why he 
excludes newspaper men from a trial, or 
any part of it, but in my opinion it is 
advisable always to do so. All that is 
necessary for the Judge to do is to is- 
sue a statement, or, better still, in per- 
sonal conference with the reporters, set 
forth his reasons, and then, even those 
newspapers who disagree with him edi- 
torially will print the statement con- 
taining his reasons and if the Judge is 
right he will have the support of the 
reading public and a newspaper cannot 
long afford to criticize him or it will lay 
itself open to a charge of wishing to ex- 
ploit crime or a salacious civil case mere- 
ly for the sake of a story. 

I realize that many Judges in consid- 
ering the right of exclusion of report- 
ers and the right of the newspapers to 
publish the Court proceedings, apparent- 
ly base such belief upon the theory that 
the newspaper is simply a public utility, 
but I also appreciate the viewpoint of 
the newspaper men that the newspaper 
is property and that it must show a 
profit. It purveys ideas, and considera- 
tion will show that these ideas must 
conform to the viewpoint, and even preju- 
dices, of a community, else it will have 
no circulation, get no advertisements, and 
must fail. 


You, as Journalists, realize far better 
than I that newspapers can be broadly 
divided into those first; which print the 
facts and the truth in uncolored,  un- 
varnished style, and whose editorials are 
penned for the purpose of assisting the 
people to think of public matters along 
high and elevating lines, and, secondly, 
those which we know as the sensational 
Journals or yellow sheets. 


It is almost entirely in its relations 
with the latter class that the problems 
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of the Courts arise. They represent an 
element of the public it is true, but not 
the normal or even a major’ element. 
They constitute a social problem but 
fortunately exist mainly only in very 
large cities or in a few exceptional 
communities. 


I appreciate thoroughly the value of 
the Press in many matters to which 
they give publicity. As recent examples 
I might cite the wonderful work done by 
the Press of the country which resulted 
in the capture of Hickman and the ac- 
counts of the Sinclair-Fall cases which 
will have the beneficial effect of oper- 
ating as a deterrent to crime, but, on 
the other hand, I am frank to say to 
you, I do not believe in the airing and 
trial, so to speak, of many of the cases 
involving the lives and liberty of men 
before the public through the influential 
medium of the Press before such men are 
given their constitutional right of a trial 
before a fair and impartial jury of their 
peers. 


I take it for granted that all thought- 
ful Judges, Lawyers and Journalists now 
recognize the destructive effect of sensa- 
tional and colored publicity concerning 
Courts and trials. At first impression 
the readers would naturally ascribe the 
motive, and the blame, to the newspapers 
alone, but this can’t be entirely. In read- 
ing the pre and during trial accounts 
of many of the sensational criminal trials 
of the day, frequently there can be seen 
the insidious instigation not only of de- 
fendant’s attorneys but also of attorneys 
for the prosecution, and it is in sensa- 
tional pre-trial stories of criminal cases 
that I see the greatest danger in the re- 
lations between the Press and the Courts. 
While only a few newspapers and law- 
yers are involved in such dangerous 
practices, no journalist and no lawyer 
with regard for the dignity and respect 
of his profession can contemplate such 
action without something more than mild 
regret. 


We are a law-abiding people, and the 


life of our nation depends, and will 
more and more depend, on a proper un- 
derstanding and observance of the law. 
There can be no more opportune time 
than the present for the Press and the 
Courts, by mutual understanding, to do 
their part in building up in the people a 
knowledge of and a wholesome respect 
for the law and the machinery through 
which it is administered. 

Paraphrasing a wonderful poet: 

“As unto the bow the string is, 

So unto the Courts the Press is, 

Tho she bends him, she obeys him, 

She leads him, yet she follows 

Near useless each without the other.” 

Nothing gives a firmer, steadier and 
more complete execution of the laws than 
the consciousness of the law enforcement 
officers that their efforts are being back- 
ed by the people of the land; and noth- 
ing can place the sentiment of a people 
behind the law comparable to the will- 
ing and wholehearted efforts of the 
Press. 

How great the need therefore; that 
the officers of the Court and the men 
and women of the Press, should under- 
stand each other—each striving for the 
good of the other, and both for the good 
of the State. 


MARTIN PARKS BURKS (Deceased) 
AN APPRECIATION 


For many years prior to the law school 
of the Florida State University attain- 
ing its present well deserved popularity, 
Washington & Lee University law school 
was in high favor with the young men of 
this State who sought legal education, 
and our bar numbers amongst its mem- 
bers many alumni of that historic insti- 
tution. 

A potent factor in the success and pop- 
ularity of the Washington & Lee law 
school was Hon. Martin Parks Burks, 
for many years Professor of Pleading 
and Practice and Evidence, and latterly 
dean of the law faculty, which post he 
resigned in 1917 to accept appointment 


as Associate Justice of the Supreme 
Court of Appeals of Virginia, a position 
that his father before him, Judge E. C. 
Burks, had filled with distinction. 

Judge Burks was known to the stu- 
dent body of the University as “Daddy” 
Burks, and the esteem, confidence and 
respect in which he was held by those 
who had the privilege of studying under 
him is epitomized by that affectionate 
cognomen. An unceasing student and 
tireless: worker, he was accustomed to 
remain in his office in the law building 
until the late hours of the night, but he 
was never too engrossed in his work 
or his own affairs to stop and lend kind- 
ly assistance to any student who sought 
it. The doors to his office were never 
closed. Every graduate of the law school 
upon leaving carried with him an inef- 
faceable imprint of the fine character 
and influence of Judge Burks. 

It was with real sorrow, mingled with 
pride in the privilege of personal associ- 
ation with him, that the news of the 
death of Judge Burks on April 30th was 
received by alumni of Washington & 
Lee, but the sorrow of his friends was 
softened by the knowledge that he had 
lived to the ripe age of seventy-seven 
years and had been able to continue ac- 
tively in the useful work which with 
him was a passion, until a few days be- 
fore he was called away. 

In addition to performing his arduous 
duties in the law school, John Burks 
found time to contribute to the litera- 
ture of his profession a comprehensive 
treatise on “The Property Rights of 
Married Women in Virginia,” and “Burks 
two years as Reporter of the Supreme 
well as to serve as one of the Revisors 
Common Law Pleading and Practice,” as 
of the Code of Virginia and for twenty- 
Court of Appeals of Virginia. 

A scientific and ethical lawyer, an in- 


tensive student, a kindly Christian 


gentleman, his name and memory is a 
benediction to those who knew and loved 
him and his passing a distinct loss to 
the bench and bar of the nation. 


DIRECTORY OF COURTS IN FLORIDA 
Compiled by E. E. Hazard of the Jacksonville Bar, with the co-operation of attorneys and officials throughout 


the State. 


DIRECTORY OF U. S. DISTRICT 
COURT, NORTHERN DISTRICT 
OF FLORIDA 

Judge, William B. Sheppard, Pensa- 
cola. 

District Attorney, Fred C. Cubberly, 
Pensacola. 


Asst. Attorney, George E. Hoffman, 
Pensacola. 

Clerk, F. W. Marsh, Pensacola. 

Chief Deputy, Sallie C. McLean, Pen- 
sacola. 

Deputies in Charge, Miriam Choate, 
Tallahassee; E. D. Turner, Gainesville. 


Marshal, M. M. Owens, Pensacola. 

Chief Deputy, N. B. Averett, Pensa- 
cola. 

Deputies in Charge, H. A. Bowles, Ma- 
rianna; W. H. Waites, Gainesville. 

Referees in Bankruptcy, Patillo Camp- 
bell, Pensacola; Jas. H. Finch, Marian- 
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na; John H. Patterson, Jr., Tallahassee; 
E. E. Voyle, Gainesville. 

Commissioners, Halcott Anderson, 
Pensacola; J. Montrose Edrehi, Pensa- 
cola; Wm. H. Milton, Marianna; E. D. 
Turner, Gainesville. 

Terms of Court 
Tallahassee, 2nd Monday in January. 
Pensacola, 1st Mondays in May and 

November. 

Gainesville, 2nd Mondays in June and 
December. 

Marianna, 1st Monday in April. 

Divisions, No divisions of the District. 


DIRECTORY OF U. S. DISTRICT 
COURT, SOUTHERN DISTRICT 
OF FLORIDA 


Judge—Lake Jones, Tampa. 

District Attorney—William M. Gober, 
Tampa. 

Assistant Attorneys—Francis L. Poor, 
Louis S. Joel, W. P. Hughes, Jackson- 
ville. 

Clerk—Edwin R. Williams, Jackson- 
ville. . 

Chief Deputy—Geo. Pitchford, Jack- 
sonville. 

Deputies in Charge—Julian A. Blake, 
Tampa; Palmer Rosemond, Miami; C. 
Rodney Gwynn, Key West. 

Marshal—B. E. Dyson, Jacksonville. 

Chief Deputy--Leo M. Mack, Jack- 
sonville. 

Deputies in Charge—J. C. Cooper, Mi- 
ami; J. A. Law, Tampa; L. Van Valken- 
burgh, Key West. 

Referees in Bankruptcy—Morgan F. 
Jones, Jacksonville; L. Earl Curry, Mi- 
ami; H. P. Baya, Tampa; Randolph H. 
Cobb, Orlando; William Malone, Key 
West. 

U. S. Commissioners—Carl Noble, T. 
V. Cashen, Jr., Jacksonville; Joseph H. 
Williams, Tampa; John F. Spitler, Mi- 
ami; C. Rodney Gwynn, Key West; A. 
W. Chadwick, St. Augustine; James J. 
Caruso, Ocala; W. C. Russell, Fort 
Pierce. 

Terms of Court—Jacksonville, First 
Monday in December; Key West, First 
Mondays in May and November; Tam- 
pa, Second Monday in February; Ocala, 
Third Monday in January; Fernandina, 
First Monday in April; Miami, Fourth 
Monday in April. 

Divisions— 

Jacksonville, No. 1—Baker, Bradford, 
Clay, Columbia, Duval, Flagler, Hamil- 
ton, Madison, Marion, Nassau, Putnam, 
St. Johns, Suwannee, Union, Volusia. 

Miami, No. 2—Brevard, Broward, 
Dade, Indian River, Martin, Monroe, 
Okeechobee, Palm Beach, St. Lucie. 

Tampa, No. 3—Charlotte, Citrus, Col- 
lier, DeSoto, Glades, Hardee, Hendry, 


Hernando, Highlands, Hillsborough, 
Lake, Lee, Manatee, Orange, Osceola, 
Pasco, Pinellas, Polk, Sarasota, Semi- 
nole, Sumter. 


COUNTY COUNTY SEAT 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, B. D. Hiers, Judge; 
Audrey Sanders, Clerk. 

Over $100.00—Circuit Court (8th Cir- 
cuit), A. V. Long, Gainesville, Judge; 
George E. Evans, Clerk. 


Macclenny 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, J. N. Milton, Judge. 
Over $100.00—Circuit Court (26th Cir- 
cuit), A. Z. Adkins, Starke, Judge; W. 
C. Thompson, Clerk. 


Bay Panama City _.___... 
Up to $100.00—Justices of Peace. County 
Judge’s Court, A. M. Douglas, Judge. 
Over $100.00—Circuit Court (28th Cir- 
cuit), Ira A. Hutchinson, Panama City, 
Judge; W. H. Marshall, Clerk. 


Bradford 
Up to $100.00—Justices of Peace. County 
Judge’s Court, Geo. A. Gardiner, Judge. 
Over $100.00—Circuit Court (26th Cir- 
cuit), A. Z. Adkins, Starke, Judge; G. 
W. Alderman, Clerk. 


Brevard Titusville 
Judge’s Court, Norman Botsford, Judge. 
Over $100.00—Circuit Court (23rd Cir- 
cuit), W. W. Wright, Sanford, Judge; 
N. T. Froscher, Clerk. 


Broward Lauderdale 
Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, Fred 
B. Shippey, Judge, Frank A. Bryan, 
Clerk. 

Over $500.00—Circuit Court (22nd Cir- 
cuit), Vincent C. Giblin, Ft. Lauderdale, 
Judge; Frank A. Bryan, Clerk. 


Calhoun Blountstown 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, W. T. Chaffin, Judge. 
Over $100.00—Circuit Court (14th Cir- 
cuit), Amos Lewis, Marianna, Judge; J. 
A. Peacock Clerk. 

Charlotte Punta Gorda 
Up to $100.00—Justices of Peace. County 
Judge’s Court, W. R. Roberts, Judge. 
Over $100.00—Circuit Court (12th Cir- 
cuit), Geo. W. Whitehurst, Ft. Myers, 
Judge; W. T. Oliver, Clerk. 

Inverness 
Up to $100.00—Justices of Peace. County 
Judge’s Court, Edwin B. Croft, Judge. 
Over $100.00—Circuit Court (24th Cir- 
cuit), Fred L. Stringer, Brooksville, 
Judge; Claud Conner, Clerk. 

__Green Cove Springs. 
Up to $100.00—Justices of Peace. 


County Judge’s Court, Geo. W. Geiger, 
Judge. 
Over $100.00—Circuit Court (4th Cir- 
cuit), George Couper Gibbs, DeWitt T. 
Gray, Jacksonville, Judges; L. T. Ivey, 
Clerk. 


Everglades 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, George W. Storter, 
Judge. 

Over $100.00—Circuit Court (12th Cir- 
cuit), Geo. W. Whitehurst, Ft. Myers, 
Judge; E. W. Russell, Clerk. 


Columbia 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, Guy Gillen, Judge. 
Over $100.00—Circuit Court (3rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 
Adams, Mayo, Judges; J. L. Markham, 
Clerk. 


Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, W. F. Blanton, Judge. 
$100.00 to $5,000.00—Civil Court of Rec- 
ord, D. J. Heffernan, Judge; (Additional 
Judge authorized, not yet appointed); 
James E. Flood, Clerk. 

E. B. Leatherman, Clerk. 

Over $5,000.00—Circuit Court (11th Cir- 
cuit). H. F. Atkinson, A. J. Rose, W. L. 
Freeland, Paul E. Barns, Miami, Judges; 


Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, Gor- 
don Hays, Judge; R. E. Moye, Clerk. 
Over $500.00—Circuit Court (19th Cir- 
cuit), W. J. Barker, Sebring, Judge; R. E. 
Moye, Clerk. 


Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, T. F. Bryan, Judge. 
Over $100.00—Circuit Court, (3rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal 
W. Adams, Mayo, Judges; L. L. Barber, 
Clerk. 


Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, John W. DuBose, 
Judge; Thos. V. Cashen, Jr., T. Frank 
Wales, Clerks. 

$100.00 to $3,000.00—Civil Court of Rec- 
ord, Burton Barrs, Judge; R. C. Ingram, 
Clerk. 

Over $3,000.00—Circuit Court (4th Cir- 
cuit), George Couper Gibbs, DeWitt T. 
Gray, Daniel A. Simmons, (Special 
Judge for Duval County only), Jack- 
sonville, Judges; Frank Brown, Clerk. 


Escambia Pensacola 
Up to $100.00—Justices of Peace, County 
Judge’s Court, Robert P. Stout, Judge. 
Over $100.00—Court of Record, C. M. 
Jones, Judge; J. L. Mayo, Clerk. Cir- 
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cuit Court (1st Circuit), A. G. Camp- 
bell, DeFuniak Springs ,T. F. West, Mil- 
ton, Judges; M. L. Bell, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, W. Lee Bartlett, Judge. 
Over $100.00—Circuit Court (25th Cir- 
cuit), Geo. Wm. Jackson, St. Augustine, 
Judge;—Clerk. 


Pranidin: Apalachicola 
Up to $100.00—Justices of Peace, County 
Judge’s Court, F. B. Wakefield, Judge. 
Over $100.00—Circuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 
son, Tallahassee, Judges; W. P. Dodd, 
Clerk. 


Up to $50.00—Justices of Peace. 

$50.00 to $500.00 County Court. Paul S. 
Thomson, Judge; F. F. Morgan, Clerk. 
Over $500.00—Cireuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 
son, Tallahassee, Judges; F. F. Morgan, 
Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, M. C. Akins, Judge. 
Over $100.00—Circuit Court (8th Cir- 
cuit), A. V. Long, Gainesville, Judge; 
Alton Gay, Clerk. 


Up to $50.00—Justices of Peace. 

$50.00 to $500.00 County Court. D. L. 
Lence, Judge; N. S. Wainwright, Clerk. 
Over $500.00-—Circuit Court( 12th Cir- 
cuit), Geo. W. Whitehurst, Ft. Myers, 
Judge; N. S. Wainwright, Clerk. 


Gulf Wewahitchka 
Up to $100.00—Justices of Peace, County 
ty Judge’s Court, M. H. Chafin, Judge. 
Over $100.00—Circuit Court (14th Cir- 
cuit), Amos Lewis, Marianna, Judge; 
J. R. Hunter, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, B. B. Johnson, Judge. 

Over $100.00—Circuit Court (3rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 
Adams, Mayc, Judges; W. A. Lewis, 


-Clerk. 


Wauchula 
Up to $100.00—Justices of Peace, Coun- 
ty Judge’s Court, H. D. Garrison, Judge. 
Over $100.00—Circuit Court (19th Cir- 
cuit), W. J. Barker, Sebring, Judge; S. 
W. Conroy, Clerk. 


Hendry LaBelle 

Up to $100.00—Justices of Peace, County 
Judge’s Court, W. N. Henderson, Judge. 
Over $100.00—Circuit Court (12th Cir- 
cuit), Geo. W. Whitehurst, Ft. Myers, 
Judge; William T. Hull, Clerk, 


Hernando Brooksville 
Up to $100.00—Justices of Peace, County 
Judge’s Court, W. M. Russell, Judge. 
Over $100.00—Circuit Court (24th Cir- 
cuit), Fred L. Stringer, Brooksville, 
Judge; H. C. Mickler, Clerk. 


Haghiands. Sebring... 
Up to $100.00—Justices of Peace, Cuunly 
Judge’s Court, A. E. Lawrence, Judge; 
Eva L. Babcock, Clerk. 

Over $100.00—Circuit Court (19th Cir- 
cuit), W. J. Barker, Sebring, Judge; 
C. F. Saunders, Clerk. 


Hillsboro... 
Up to $50.00—Justices of Peace. 
$50.00 to $500.00 County Court, G. H. 


. Cornelius, Judge; Ellis J. Simmons, 


Clerk. 

$500.00 to $5,000.00—Civil Court of Rec- 
ord, Julian L. Hazard, Judge; Ellis J. 
Simmons, Clerk. 

Over $5,000.00—Circuit Court (13th Cir- 
cuit), F. M. Robles, L. L. Parks, Tampa, 
Judges; W. A. Dickenson, Clerk. 

Up to $100.00—Justices of Peace. County 


Up to $100.00—Justices of Peace, County 
Judge’s Court, J. R. Carswell, Judge. 
Over $100.00—Circuit Court (9th Cir- 
cuit), D. J. Jones, Chipley, Judge; R. 
W. Creel, Clerk. 


Indian River Vero Beach 
Up to $50.00-—Justices of Peace. 

$50.00 to $500.00—County Court, Otis 
M. Cobb, Judge; Miles Warren, Clerk. 
Over $500.00—Circuit Court (21st Cir- 
cuit), Elwyn Thomas, Ft. Pierce, ~— 
Miles Warren, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, D. H. Oswald, Judge. 
Over $100.00—Circuit Court (14th Cir- 
cuit), Amos Lewis, Marianna, Judge; W. 
V. Mayfield, Clerk. 


Monticello... 
Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, Thom- 
as B. Bird, Judge; J. W. Garwood, Clerk. 
Over $500.00—Circuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 
son, Tallahassee, Judges; J. W. Garwood, 
Clerk. 


Lafayette..." 
Up to $100.00—Justices of Peace. Coun- 
Judge’s Court, Mack H. Padgett, Judge. 
Over $100.00—Circuit Court (8rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 
Adams, Mayo, Judges; Cullen W. Ed- 
wards, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, E. M. Talley, Judge. 

Over $100,00—Circuit Court (16th Cir- 


Levy Bronson 


cuit), J. C. B. Koonce, Eustis, Judge; 
M. V. Simpson, Clerk. 


Up to $50.00—Justices of Peace. 
$50.00 to $500.00—County Court, N. G. 
Stout, Judge; J. F. Garner, Clerk. 

Over $500.00—Circuit Court (12th Cir- 
cuit), Geo. W. Whitehurst, Ft. Myers, 
Judge; J. F. Garner, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, Walter T. Moore, Jr., 
Judge. 

Over $100.00—Circuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 
son, Tallahassee, Judges; Paul V. Lang, 
Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, J. C. Sale, Judge. 

Over $100.00—Circuit Court (8th Cir- 
cuit), A. V. Long, Gainesville, Judge; 
L. W. Drummond, Clerk. 


Up to $100.00—Justices of Peace, County 
Over $100.00—Circuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 


son, Tallahassee, Judges; W. H. Walton, 
Clerk. 


Madison Madison 
Up to $100.00—Justices of Peace, County 
Judge’s Court, R. J. Paterson, Judge. 

Over $100.00—Circuit Court (3rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 


Adams, Mayo, Judges; D. F. Burnett, 
Jr., Clerk. 


Bradenton 
Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, Walter 
H. Tucker, Judge, Robt. H. Roesch, Clerk. 
Over $500.00—Circuit Court (18th Cir- 
cuit), W. T. Harrison, Palmetto, Judge; 
Robt. H. Roesch, Clerk. 


Ocala) 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, L. E. Futch, Judge. 
Over $100.00—Circuit Court (5th Cir- 
cuit), W. S. Bullock, Ocala, Judge; T. 
D. Lancaster, Jr., Clerk. 


Martin Stuart 

Up to $50.00—Justices of Peace. 
$50.00 to $500.00—County Court, E. J. 
Smith, Jr., Judge; J. R. Pomeroy, Clerk. 
Over $500.00—Circuit Court (21st Cir- 
cuit), Elwyn Thomas, Ft. Pierce, Judge; 
J. R. Pomeroy, Clerk. 


Monroe 
Up to $100.00—Justices of Peace, County 
Judge’s Court, Hugh Gunn, Judge. 
Over $100.00—Circuit Court (20th Cir- 
cuit), Jefferson B. Browne, Key West, 
Judge; D. Z. Filer, Clerk, 
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Nassaw Fernandina 
Up to $100.00—Justices of Peace, Coun- 
ty Judge’s Court, H. V. Burgess, Judge. 
Over $100.00—Circuit Court (4th Cir- 
cuit), George Couper Gibbs,, DeWitt T. 
Gray, Jacksonville, Judges; G. C. Bur- 
gess, Clerk. 


Okaloosa Crestview 
Up to $100.00—Justices of Peace, Coun- 
ty Judge’s Court, W. H. Mapoles, Judge. 
Over $100.00—Circuit Court (1st -Cir- 
cuit), A. G. Campbell, DeFuniak Springs, 
T. F. West, Milton, Judges; D. H. Mc- 
Callum, Clerk. 


Okeechobee Okeechobee 
Up to $500.00—County Court, G. C. 
Durrance, Judge; C. E. Simmons, Clerk. 
Over $500.00—Circuit Court (21st Cir- 
cuit), Elwyn Thomas, Ft. Pierce, Judge; 
C. E. Simmons, Clerk. 


Orange Orlando 
Up to $50.00—Justices of Peace. 
Hutchins, Judge; W. D. Way, Clerk. 
$50.00 to $500.00—County Court, Victor 
Over $500.00—Circuit Court (17th Cir- 
cuit), Frank A. Smith, Orlando, Judge; 
Bird M. Robinson, Clerk. 


Osceola Kissimmee 
Up to $100.00—Justices of Peace. 
Up to $500.00—County Court, J. W. 


Oliver, Judge; J. L. Overstreet, Clerk.. 


Over $500.00-—Circuit Court (17th Cir- 
cuit), Frank A. Smith, Orlando, Judge; 
J. L. Overstreet, Clerk. 


Palm Beach West Palm Beach 
Up to $50.00—Justices of Peace. 
$50.00 to $500.00—County Court, Rich- 
ard P. Robbins, Judge; Elmore Cohen, 
Clerk. 

Over $500.00-—Circuit Court (15th Cir- 
cuit), C. E. Chillingworth, West Palm 
Beach, Judge; Fred E. Fenno, Clerk. 


Pasco 
Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, J. W. 
Sanders, Judge; A. J. Burnside, Clerk. 
Over $500.00—Cireuit Court (6th Cir- 


cuit), O. L. Dayton, Dade City, John U. 


Bird, Clearwater, T. Frank Hobson, 
Clearwater, Judges; A. J. Burnside, Clerk. 


Clearwater 
Up to $100.00—Justices of Peace. 

Up to $500.00—County Court,—Judge 
Karl K. O’Quinn, Clerk. 

Over $500.00—Circuit Court (6th Cir- 


Dade City 


cuit), O. L. Dayton, Dade City, John U. 
Bird, Clearwater, T. Frank Hobson, 
Clearwater, Judges; Karl B. O’Quinn, 
Clerk. 


Polk Bartow 

Up to $50.00—Justices of Peace. 
$50.00 to $500.00—County Court, S. L. 
Holland, Judge; L. C. Olive, Clerk. 
Over $500.00—Circuit Court (10th Cir- 
cuit), H. C. Petteway, Lakeland, Harry 
G. Taylor, Bartow, Judges; J. D. Rauler- 
son, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, C. H. Kennerly, Judge; 
M. A. Kennerly, Clerk. 

Over $100.00—Circuit Court (25th Cir- 
cuit), Geo. Wm. Jackson, St. Augustine, 
Judge; W. A. Williams, Jr., Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, Louis Victor, Judge. 
Over $100.00—Cireuit Court (25th Cir- 
cuit), Geo. Wm. Jackson, St. Augustine, 
Judge; Obe P. Goode, Clerk. 


St Lacie Ft. Pierce 
Up to $50.00—Justices of Peace. 


To Robert H. Anderson, Esq. 


Graham Building, 
Jacksonville, Florida. 
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President, Florida State Bar Association, 


I hereby make application for membership in The Florida State Bar Association, and certify the following: 
I have been for six months last past a member in good standing of the Bar of the State of Florida. 
I am a member of the following Associations of the Bar: 


Name: 


I enclose herewith check payable to the order of Florida State Bar Association for $ 


Street or Building Address: 


(Print name) 


City: 


Endorsed by: 


Address 


If this application is made between April 7th and October 7, 1928, check should be for $7.50; if between October 7, 1928 and the 
annual meeting in 1929 check should be for $3.75. - 


A member receives the monthly Journal of Florida State Bar Association without the payment of any additional sum of money. 


72 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


$50.00 to $500.00 County Court, A. C. 
Brown, Judge, P. C. Eldred, Clerk. 
Over $500.00—Circuit Court (21st Cir- 
cuit), Elwyn Thomas, Ft. Pierce, Judge; 
P. C. Eldred, Clerk. 


Santa Rosa _. 
Up to $100.00—Justices of Peace. Coun- 
ty Judge’s Court, W. A. McLeod, Judge. 
Over $100.00—Cireuit Court (1st Cir- 
cuit), A. G. Campbell, DeFuniak 


Springs, T. F. West, Milton, Judges, T.. 


W. Jones, Clerk. 


Up to $100.00—Justices of Peace. 
Up to $500.00—County Court, Arthur R. 
Clarke, Judge; J. R. Peacock, Clerk. 
Over $500.00—Circuit Court (27th Cir- 
cuit), Paul C. Albritton, Sarasota, Judge; 
J. R. Peacock, Clerk. 


Seminole Sanford 
Up to $50.00—Justices of Peace. 

$50.00 to $500.00—County Court, J. G. 
Sharon, Judge; V. E. Douglass, Clerk. 
Over $500.00—Circuit Court (23rd Cir- 
cuit), W. W. Wright, Sanford, Judge; 
V. E. Douglass, Clerk. 


Bushnell _ 
Up to $100.00—Justices of Peace, County 
Judge’s Court, J. M. Eaddy, Judge. 
Over $100.00—Circuit Court (16th Cir- 
cuit), J. C. B. Koonce, Eustis, Judge; 
W. N. Potter, Clerk. 


Suwannee Live Oak 
Up to $100.00—Justices of Peace. County 
Judge’s Court, A. C. Johnson, Judge. 
Over $100.00—Circuit Court (3rd Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 
Adams, Mayo, Judges; J. W. Bryson, 
Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, Jno. O. Culpepper, Judge. 
Over $100.00—Circuit Court (3rd. Cir- 
cuit), Mallory F. Horne, Jasper, Hal W. 
Adams, Mayo, Judges; James R. Jack- 
son, Clerk. 


Up to $100.00—Justices of Peace, County 
Judge’s Court, A. C. Strickland, Judge. 
Over $100.00—Circuit Court (26th Cir- 
cuit), A. Z. Adkins, Starke, Judge; S. T. 
Dowling, Clerk. 


Volusia DeLand _ 
Up to $100.00—Justices of Peace, County 
Judge’s Court, John E. Peacock, Judge; 
J. Richard Grether, Clerk. 

Over $100.00—Circuit Court (7th Cir- 
cuit), Marion G. Rowe, Daytona Beach, 
Judge; Samuel D. Jordan, Clerk. 


Crawfordville 
ty Judge’s Court, R. Don McLeod, Judge. 
Up to $100.00—Justices of Peace. Coun- 
Over $100.00—Circuit Court (2nd Cir- 
cuit), E. C. Love, Quincy, John B. John- 
son, Tallahassee, Judges; L. L. Pararo, 
Clerk. 


Walton) DeFuniak Springs 
Up to $100.00—Justices of Peace, County 


Judge’s Court, A. R. Campbell, Judge. . 


Over $100.00—Circuit Court (1st Cir- 
cuit), A. G. Campbell, DeFuniak 
Springs, T. F. West, Milton, Judges; M. 
T. Fountain, Clerk. 


Washington Chipley 
Up to $100.00—Justices of Peace, County 
Judge’s Court, C. R. Meloin, Judge. 
Over $100.00—Circuit Court (9th Cir- 
cuit), D. J. Jones, Chipley, Judge; J. 
A. Douglas. Clerk. 
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